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The Annual Convention 


a ANNOUNCED in the last issue of the Quarterly, 


the Twelfth Annual Convention of the Federation will be, we are sure, 
the most beneficial and enjoyable conducted by this organization. We 
strongly urge that all members mark the dates upon their calendars now, in 
order to avoid last minute conflicts. You will receive through the mail, in 
July, reservation cards from the hotel and from the Federation, which 
should be completed and sent in by return mail, in order that adequate 
reservations may be made. 

We know that after you have had a chance to examine the program 
hereafter detailed that you will plan to join us in Chicago. The annual 
convention by all means affords the best opportunity for our varied mem- 
bers, including insurance commissioners, insurance company executives, and 
trial lawyers, to become personally acquainted with each other. 

The place of the convention is the Sheraton Hotel, 505 North Mich- 
igan Avenue, Chicago. The official opening date of the convention is 
Monday, August 25, with the final convention function the official ban- 
quet Wednesday, August 27. It is our hope that many of the members 
will be able to combine attendance at the convention with a vacation, and 
that they will arrive upon Sunday, August 24, and enjoy either the 
facilities of Chicago or the nearby northern lakes and woods for the 
remainder of that week. If the convention officers can be of any assistance 
in arranging for tickets for any particular functions, either prior to or fol- 
lowing the convention, we will be glad to be of assistance. A list of activi- 
ties available in Chicago during the convention week will be given at the 
conclusion of the convention program. Remember, wives of members are 
cordially invited, and complete plans have been made for the entertainment 
of the wives attending. 

The following represents the convention program. It is barely possible 
that some change will be made in the order of speakers, but the present 
plans are considered to be rather final. 


SUNDAY, AUGUST 24 


3:00 to 5:00 Headquarters Suite 3603 open to early afriving guests. 
Here you may meet your friends and become better ac- 
quainted with your officers. 
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5:00 to 


8:00 


9:00 


6:30 


10:00 to 12:00 
11:00 to 12:00 


12:30 to 


2:00 to 


3:00 to 


1:45 


3:00 


4:00 








Meeting of Board of Governors and Federation Officers, 
Headquarters suite 3603. At this time, all Committee 
Chairmen having reports to submit are requested to be 
present in order that these may be discussed by the Board 
of Governors and the Officers prior to the official conven- 
ing of the Convention. 


Informal gathering of early arrivals, Headquarters Suite, 
3603. 


MONDAY, AUGUST 25 


Registration opens in the Spanish Court, 5th Floor. 
Please register early and pick up your tickets and lapel 
cards at the desk. The registration desk will be open 
throughout the convention, but early registration will 
help in arranging the reservations for each of the various 
functions. It should be noted that all of the Federation 
activities conducted in the Sheraton Hotel will either be 
upon the 5th Floor, which has been turned over com- 
pletely to our convention, or in the Headquarters Suite. 


Headquarters Suite open to members and guests. 


Meeting of Board of Governors and Officers with Com- 
mittee Chairmen, Tropical room, 5th Floor, for final 
decision as to any questions remaining from discussion 
of prior evening. 


Combined luncheon of members and their wives, Boule- 
vard Room, 5th Floor. 


Convening of business session, Tropical Room, 5th 
Floor. First speaker, Honorable Wade O. Martin, Jr., 
President of the National Association of Insurance Com- 
missioners and Secretary of State and Insurance Com- 
missioner for Louisiana. Mr. Martin will deliver an 
address upon the important subject of “The N.A.I.C. 
and Insurance Department Functions.” 


The Honorable Henry M. Gallagher, of Mankato, 
Minnesota, will deliver an address upon ‘“Techniques 
Before Appellate Tribunals.’”” Mr. Gallagher, who is 
a Vice President of the Federation, served as Chief 
Justice of the Supreme Court of Minnesota from 1937 
to 1944. He received his LL.B. degree from Creighton 
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5:30 to 8:00 
8:30 to 10:30 
9:00 
9:30 
10:30 


University and is a member of both the Nebraska and 
the Minnesota bars. He is senior menber of Gal- 
lagher, Farrish & Sheran, National Citizens Bank Build- 
ing. 


President’s Reception and Buffet, Boulevard Room, 5th 
Floor. The President cordially invites all members 
and their wives to be his guests at this function, and to 
partake of the hospitality of the organization prior to 
the events of the evening. 


In order that the members and their wives might become 
better acquainted with our convention city, we have 
arranged a Gray Line tour of some of the little-known 
places in Chicago. This tour will include a visit to 
Chinatown, Bug House Square, the Mexican, Bo- 
hemian, Spanish, and Japanese quarters, the Ghetto, 
Hoboland, the Art Colony, Little Italy, Little Russia, 
and Hull House. This is a must—a trip which you 
cannot afford to miss, and one which we know you will 
find most delightful. 


TUESDAY, AUGUST 26 


Registration desk open, Spanish Court, 5th Floor. 


Business session reconvenes, Tropical Room, 5th Floor. 
For the morning program, we have our own version of 
the Lincoln-Douglas debates; one which, by itself, 
would justify attendance at the convention. Carl W. 
Johnson, of St. Paul, will act as moderator. 

At 9:30 A. M., Mr. James A. Dooley, noted plain- 
tiff’s attorney from Chicago, will address the members 
upon the subject of: ‘Speaking For the Plaintiff.’’ Mr. 
Dooley is a high verdict specialist, whose primary work 
is trying lawsuits for plaintiffs’ attorneys. He will pre- 
sent the case for the plaintiff, including his justification 
of high verdicts by courts and juries, and will discuss 
the trade secrets of successful plaintiffs’ lawyers, includ- 
ing the various elements which go into the art of trying 
a plaintiff's case and the securing of substantial verdicts. 


At 10:30 A. M., Mr. Warren B. King, of Minneapolis, 
Minnesota, noted defense attorney, will reply to Mr. 
Dooley. Mr. King, in his discussion, will present the 
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12:00 


1:00 


5:30to 7:00 


9:00 
10:00 





defense point of view, including the secrets of successful 
defense attorneys in securing not guilty verdicts and in 
minimizing damages. 


Combined men’s and women’s luncheon, Boulevard 
Room, 5th Floor. 


The afternoon has been reserved for entertainment of 
the members and their wives. For those desiring to 
enjoy Lake Michigan and to see the skyline of Chicago 
from the lake, the Federation will sponsor a two hour 
boat trip upon Lake Michigan. Persons desiring to take 
the boat trip should indicate their desire upon the re- 
servation cards which will be sent out, and should as- 
semble at the Hotel entrance not later than 1:15. 

Those members and their wives who desire to make 
other plans for the afternoon will find many opportun- 
ities for entertainment in Chicago that week. Some of 
our members have already indicated that they intend to 
take in the afternoon ballgame between the Chicago 
Cubs and the Philadelphia Phillies at Wrigley Field. 
Any persons who plan to do so should be apprised of the 
fact that this game starts at 1:30 P. M. and can plan 
to leave the luncheon early in order to arrive at the ball 
game when it starts. Wrigley Field is easily accessible 
by cab from the Hotel. Other Chicago functions will 
be discussed at the conclusion of the announcement con- 
cerning the program. 


Reception by Mr. and Mrs. Nathan Phillips, Q.C., of 
Toronto, Canada, Headquarters Suite 3603. This is 
always one of the highlights of our annual convention. 
Mr. and Mrs. Phillips have kindly consented to be hosts 
to the members and their wives again this year. 

The evening will be left open for such entertainment 
as is desired. 


WEDNESDAY, AUGUST 27 


Registration desk open, Spanish Court, 5th Floor. 


Business session, Tropical Room, 5th Floor. At this 
time, the members will be addressed by Edward F. Streit, 
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11:00 


12:30 
2:00 to 5:00 


distinguished partner in the firm of Sears and Streit of 
Chicago and Aurora, Illinois. Mr. Streit will address 
the members upon the subject of ““The Carrying of 
Liability Insurance as Creating Tort Liability.’’ He will 
discuss a number of important recent decisions of interest 
to all of our members. 


Mr. William H. Seymour, Vice President of the Liberty 
Mutual Insurance Company, will deliver an address 
upon “Accident Prevention and Rehabilitation.”” Mr. 
Seymour, as is well known, is a pioneer in these fields, 
and for his distinguished service therein has been design- 
ated as the first recipient of the George Henry Tyne 
Memorial Award. 


Men’s Luncheon, Boulevard Room, 5th Floor. 


Business session, Tropical Room, 5th Floor. The first 
item upon the program will be an address by Professor 
William J. Bowe, of Vanderbilt University, Nashville, 
Tennessee, upon the subject of “Saving Taxes For 
Yourself and Your Estate.’” Mr. Bowe is one of the 
nation’s outstanding authorities upon this problem, 
which is of the greatest importance to all successful at- 
torneys and their clients. Mr. Bowe is the author of 
the following books upon these subjects: Tax Plan- 
ning for Estates; Life Insurance and Estate Tax Plan- 
ning; Income Tax Treatment of Life Insurance Pro- 
ceeds. 

Following the address of Mr. Bowe, a business session 
will be called for the discussion of problems confronting 
the organization. The Nominating Committee will be 
asked for its report as to Officers for the coming year; 
and, since it is of the greatest importance that the Feder- 
ation be spearheaded by able leadership, members are 
requested to participate in the discussion and to make 
their wishes known. 

A report will be made by the present officers as to 
the status of the organization, including its financial 
condition, and plans for the future will then be dis- 
cussed. Among these is the question of determining 
where the 1953 Convention should be held. Prior to 
the convention, all members should give serious consid- 


[5] 








6:00 to 7:00 
7:00 to 9:30 





eration to this problem and discuss it fully upon the 
convention floor. 

Other items of business will be brought up at the 
same time for discussion and decision. 


Cocktail Party, Boulevard Room Terrace, 5th Floor. 


Annual banquet and installation of officers, Boulevard 
Room, 5th Floor. 

We have been most fortunate in securing as our 
speaker for the banquet Mr. Charles R. Sprowl of Chi- 
cago. Mr. Sprowl is a partner in the outstanding firm 
of Taylor, Miller, Busch &% Magner, of Chicago. He 
received his A.B. and J.D. degrees from the University 
of Michigan, and is a member of the American, Illinois 
State, and Chicago Bar Associations, the Legal Club of 
Chicago, and Law Club of Chicago. For two years he 
has served upon the Board of Managers of the Chicago 
Bar Association. 

The Chicago Bar Association has long been famous 
for its annual Christmas party and Revue, the highlight 
of which is a series of skits put on by the lawyers and 
judges in the Chicago area, portraying the humorous 
aspects of the law. Since 1940, Mr. Sprowl has been 
co-author of the “Christmas Spirits.’’ He brings his 
delightful sense of humor to his address, which will 
describe these entertainments, illustrated with amusing 
sidelights, under the title: ““Lawyers Can Have Fun.” 
Not only do we look forward to an informative and en- 
tertaining discussion, but it will provide our members 
who are leaders of the bar with ideas to take back to 
their local and state bar associations. 

There will be corsages and favors for the ladies, and 
a number of door prizes for the members. 

The new officers will be introduced, and the presen- 
tation of the first George Henry Tyne Memorial Award 
will be made to our distinguished speaker, Mr. William 
H. Seymour. 


Au Revoir, Headquarters Suite 3603. 
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WOMEN’S PROGRAM 


SUNDAY, AUGUST 24 
Headquarters Suite 3603 open to early arriving guests. 


Informal gathering, Headquarters Suite 3603 


MONDAY, AUGUST 25 


Registration, Spanish Court, 5th Floor. 
Please register early. 


Combined Men’s and Women’s luncheon, Boulevard 
Room, 5th Floor. 


Special beauty demonstration and tour of world-famous 
Helena Rubinstein Salon, 606 North Michigan Avenue. 
Assemble at hotel entrance promptly at 1:45 P. M. 


President’s Reception and Buffet, Boulevard Room, 5th 
Floor. 


Gray Line Tour of Chinatown and interesting, little- 
known areas of Chicago at night. 


TUESDAY, AUGUST 26 
Open Time for shopping, etc. 


Combined Men’s and Women’s Luncheon, Boulevard 
Room, 5th Floor. 


Assemble at hotel entrance for two hour Scenic Boat 
Trip on Lake Michigan. 


Mr. and Mrs. Nathan Phillips, Q. C., Toronto, Can- 

ada, Reception, Headquarters Suite 3603. 
WEDNESDAY, AUGUST 27 

Open time for shopping, etc. 

Assemble in Headquarters Suite 3603 for Luncheon 

Trip. 

Luncheon and Marionette Opera, The Kungsholm, 100 

East Ontario Street. 


Cocktails, Boulevard Room Terrace, 5th Floor. 


Banquet and Installation of Officers, Speaker and Door 
Prizes. Boulevard Room, 5th Floor. 


Au Revcir, Headquarters Suite 3603. 
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SUGGESTED ENTERTAINMENT IN CHICAGO 


For those members and wives who decide to combine a vacation with 
the convention, there are many famous resorts in Wisconsin and in Mich- 
igan. If any further details are desired concerning any of these, we will 
try to secure that information. The following list is of events in the city 
of Chicago itself. In addition to these events, there are, of course, many 
places of interest in Chicago, including famous night clubs, museums, the 
Planetarium, parks, golf courses, etc. 


Saturday, Aug. 23—-1:30 Cubs vs Boston, Wrigley Field. 
7:30 23rd Annual Chicagoland Music Festival, 

Soldier’s Field. All seats reserved. $1.50. 
Write: Chicago Tribune Charities, Inc. 
Ticket Mgr. 435 N. Michigan Ave. Chicago 
11, enclosing self-addressed, stamped enve- 
lope. 

Sunday, Aug. 24—-1:30 Cubs vs Philadelphia 

Monday, Aug. 25—1:30 Cubs vs Philadelphia 

Tuesday, Aug. 26—1:30 Cubs vs Philadelphia 

Wednesday, Aug. 27—1:30 Cubs vs Brooklyn 

Thursday, Aug. 28—1:30 Cubs vs Brooklyn 

Friday, Aug. 29-—-1:30 Cubs vs Brooklyn 

Saturday, Aug. 30—1:30 Sox vs Cleveland, Comiskey Park 

Sunday, Aug. 31—1:30 Sox vs Cleveland 

Monday, Sept. 1—1:30 Sox vs Detroit, double-header 


THEATER PLAYS 


BLACKSTONE— ‘Bagels and Yox’’—Hilarious American-Yiddish Revue. 
All evenings including Sunday. Saturday and Sunday Matinees. 


HARRIS—‘‘The Moon is Blue’’—Laugh hit. All evenings including Sun- 
day.. Saturday Matinee. 

SELWYN—‘‘Bell, Book and Candle’’—Bewitching Comedy Success. Star- 
ring Joan Bennett. All evenings except Sunday. Wednesday and 
Saturday Matinees. 


SHUBERT—‘‘Guy and Dolls’’—Fabulous Musical hit, starring Allan Jones. 
All evenings except Sunday. Wednesday and Saturday Matinees. 
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CONVENTION CHARGES 


Payment for hotel accomodations should, of course, be made directly 
to the hotel, since members and their wives may desire different types of 
accommodations. The charge of the Federation functions will be $20 per 
person, or $40 for a member and his wife. These charges will include all 
registration fees, all luncheons, the annual banquet, receptions, and enter- 
tainment provided by the Federation (including the sight-seeing trip and 
the boat trip). In view of the fact that the officers have been able to hold 
expenses to a minimum for this year, the additional cost which is not 
covered by such charges will be met from the Federation Treasury. 


When you receive the official notification and reservation cards from the 
Federation, please send your reservation in immediately, together with the 
registration fee. 


COMMITTEE ACTIVITIES 


Every organization of this size must, of necessity, work through com- 
mittees. We have been extremely fortunate in having able and active 
groups to assist in the carrying on of the federation affairs. 

The report of the George Henry Tyne Memorial Award Committee 
was contained in the last issue of the Quarterly. The members are as 
follows: John T. Hume, Jr., Chairman, George Henry Tyne, Samuel M. 
Hollander, Lawrence E. Brown, Ira D. Beynon. 

The Committee upon recommendations as to the place of the next con- 
vention consists of: Bert E. Strubinger, Chairman, Robert H. Walker, and 
Ellis Brodstein. 

The Nominating Committee consists of: George Henry Tyne, Chair- 
man, Clel Georgetta, Lawrence E. Brown, Richard F. Stevens, James 
Dempsey, and Theodore L. Locke. 

The Prizes Committee consists of Mr. Robert T. Luce. 

The Entertainment Committee is headed by Charles B. Robison. 

In addition to the above committees, a question arose a few months 
ago as to a decision of the Post Office Department to require the Federation 
to transfer from a second class postal rate to third class postal rate, which 
would have meant a substantial increase in mailing expense of the publica- 
tion. This matter was referred to our esteemed Vice President, Robert C. 
Handwerk of Washington, D. C., and as a result of his able efforts, the 
decision of the Post Office Department was modified and the second class 
permit was preserved. 

In addition to the above named persons, many of our members have 
served upon the Membership Committee and in other capacities, and have 
greatly assisted your officers in performing their duties. 
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Your President wishes to express his warmest appreciation of the efforts 
of all these individuals. He wishes also to thank those members who haye 
contributed articles of interest to the previous issues of the Quarterly, and 
to thank those members who are presently working upon articles for future 
publications. 


New MEMBERS 


The Federation wishes to welcome into membership Alfred F. Burgess 
of the firm of Wyche, Burgess & Wyche, 207-1/2 South Main Street, 
Greenville, South Carolina. Mr. Burgess received his A.B. degree from 
Davidson College in 1928 and his LL.B. from the University of Virginia 
in 1931. He was admitted that same year to the South Carolina Bar, 
and is a member of the American, South Carolina, and Greenville County 
Bar Associations, serving as President of the last named organization in 
1947. Mr. Burgess served also as Special Circuit Judge from 1940 to 
1942. 

We wish to welcome back one of our former very active members, 
Clarence W. Heyl, senior member of Heyl, Royster @ Voelker, 809 Central 
National Bank Building, Peoria, Illinois. Mr. Heyl received his LL.B. 
from Illinois Wesleyan University in 1908. He is a member of the 
American Bar Association, of which organization he served as Chairman of 
the Insurance Section 1950-1951, and of the Illinois State Bar Association, 
of which he was President 1930-1931. He is a charter member of the 
Association of Insurance Attorneys, and a member of the International 
Association of Insurance Counsel and of the Chicago Bar Association. Mr. 
Heyl is an extremely active trial and insurance attorney, and we are glad 
to have him reaffiliated with the Federation. 





Proof of Personal Injuries in 
Claims and Suits* 


za SUBJECT SELECTED for discussion is one of utmost 
importance, as you all know. 

While the subject is stated in the positive, we as representatives of in- 
surance carriers must necessarily think in the negative. This, of course, 
does not mean that claims for legitimate injuries caused as a result of negli- 
gence should not be settled fairly in keeping with the facts. 


My personal experience has been, however, that most claimants and 
plaintiffs are prone to exaggerate the extent and nature of their injuries 
arising from accidents regardless of the question of negligence. 

Our task then ts to-seek out the truth. We must carefully examine ali 
claims to be sure our companies settle only claims involving injuries actually 
sustained. Claims involving fancied or magnified injuries should be treated 
accordingly. 

I do not go along with the theory that any claim should be settled. 
Just claims should, without question, be settled promptly, but unjust or 
built up claims should be vigorously and stubbornly contested. Nuisance 
claims deserve no sympathy; and the sooner attorneys and claimants realize 
they can no longer make money by deliberately playing up injuries to en- 
courage settlements, the better off our insurance carriers will be. 

To deny liability as to a claim, and to have the denial stick, however, 
requires prompt and efficient investigation into all phases of the claim. By 
this I mean the routine investigation is not enough. A claim involving 
personal injuries must be investigated carefully and thoroughly. 

When statements are obtained, the statements should be in the words 
of the claimant and the witnesses, no matter how ungrammatical or dis- 
jointed the wording. Don't ever allow adjusters or attorneys under any 
circumstances to ‘‘dress up’’ statements by using words or phrases that no 
one except a trained investigator or lawyer would use. Above all, detailed 
statements should: be taken which cover the injuries minutely. Further, a 
detailed description of the party suffering the injuries should be obtained— 











* Harley J. McNeal, Cleveland, Ohio. From an address delivered to the Conference of 
Mutual Casualty Companies, November 16, 1951. 
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how he or she acted—what he or she did—where the cuts or bruises were 
located—what other injuries were apparent—what complaints were made, 
etc., so that one or two years later the trial attorney will have a foundation 
upon which to build an intelligent cross-examination in the event of trial. 

Avoid the use of opinions or conclusions in statements—get the facts— 
and facts only! The adjuster should be most careful when contacting the 
claimant to get information about the surroundings in which he finds the 
claimant, the dress, manner of speech, eccentricities, apparent physical de- 
fects, etc., so that an accurate appraisal of the mentality and financial status 
of the claimant can be made. Much can be gleaned from the expressions, 
dress and demeanor of a claimant. We can learn much about his alertness 
and behavior from an investigation into such matters. 

By frequent contact, and through such a detailed report, determination 
can sometimes be made of the nature and extent of claimed injuries and 
whether such injuries are genuine or feigned. For example, a noticeable 
change in dress, demeanor or habits can indicate brain damage which may 
not be suspected for some length of time by the claimant. 

Of course, to accomplish these things, the investigator must be on the 
job. Two or three days lapse of time in getting out on a personal injury 
claim may cost companies untold thousands of dollars because the specific 
matters which would have aided the defense have been forgotten by the 
parties or overlooked by the lazy investigator. 

Then, too, I cannot urge too strongly that the adjuster contact a doctor 
early in the handling of a personal injury claim. By this, I don’t mean 
merely calling the doctor and arranging for an examination. I mean 
seeing the doctor and questioning him about what to expect and look 
for in connection with the particular injury in question. If this close 
association between doctor and adjuster is established, it will be easier to 
detect the malingerer and faker; and to more readily identify the person 
suffering from a real injury. 

I know you are going to say here that all the doctors you know are 
too busy to take time to discuss claims with you. Actually I don’t think 
this is true. I have yet to find a doctor examining regularly for insurance 
carriers who has said he is too busy to answer questions about personal 
injury cases. If you do have that experience, I would recommend using 
another doctor because the doctor who is too busy is only giving your 
claims and examinations a cursory examination; and you are undoubtedly 
paying out good money for mediocre services. 

I would also recommend that the adjuster procure a medical dictionary 
and use it to become familiar with medical terminology. He should be 
familiar with the bones and joints and muscles of the body so that he can 
readily identify areas of pain and injury. Medical terms and phrases are 
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important to the adjuster, and properly learned give him a useful tool in 
investigating a personal injury claim. For example, I know you are all 
familiar with the picture of the male which appears in most medical texts, 
but how many have taken the time to look at the figure carefully and to 
identify the portions of the body labeled for identification? 


The job of the adjuster does not end with the investigation. He must 
continually seek to educate himself—the more self education the adjuster 
obtains—the better the adjuster and the more avenues for advancement are 
opened to him. Therefore, the more knowledge an adjuster can acquire 
about medical terms and symptoms, the more qualified he is to discuss the 
existence of personal injuries; and to know whether such claimed injuries 
could have been sustained in the accident under investigation. 


Also, the adjuster should familiarize himself with motion pictures and 
the value thereof. So many serious cases can be settled on a reasonable basis 
or won at the hands of a jury if the adjuster has had foresight enough to 
arrange for the taking of motion pictures of the claimant. The use of a 
telephoto lens and a few hundred feet of film may save a company thous- 
ands of dollars in being able to show up the claimant who has deliberately 
lied about the nature and extent of the injuries sustained. 


I personally know of an instance when it was possible to save a com- 
pany $10,000 because of motion pictures taken of a plaintiff. We were 
defending a clear liability case involving a lady alighting from a street car 
who was struck by the insured passing the standing street car. The injuries 
consisted of a fractured arm and shoulder, fractured leg and pelvis. “The 
deposition of the plaintiff was taken before trial whereat the plaintiff 
claimed she was almost totally disabled. Motion pictures were obtained 
by telephoto lens showing the plaintiff carrying out clothes, cutting grass, 
raking leaves and the like. You can well imagine the consternation when 
the pictures were run off! The settlement value of the case was cut 75%. 

Even now, we are taking motion pictures of a plaintiff who claims to 
have been rendered blind through negligence of one of our insureds. We 
have pictures of this lady alighting from an automobile, window shopping 
and crossing a busy street in traffic, all going to prove she certainly has her 
sight and is well able to move about without assistance. 

Other means available to the adjuster or company involve the employ- 
ment of people who can engage a claimant in conversation under all sorts 
of conditions to disprove a loss of hearing claim. 

An investigator can be sent to the home of a claimant with colored 
objects to sell. The colored objects should be of various sizes and shapes. 
If the claimant can readily identify and select these objects by color, size 
and shape, the testimony of the investigator can be used to disprove a built 
up loss of sight claim. 
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The adjuster should make full use of x-rays. He should become familiar 
with the terminology used in connection with x-rays. He should learn to 
read x-rays so that he can recognize a fracture line, arthritic deposits and 
dislocations. 

It is sometimes of great help to take x-rays for comparison purposes. 
Often the x-ray reveals a general condition existing which could have no 
possible relation to the accident in question. For example, a claimed injury 
in the right shoulder may be proved not to be the result of injury at all 
when the same condition is demonstrated in the left shoulder. Therefore, 
consideration should always be given to using x-rays for comparison pur- 
poses. 

The adjuster should know about artefacts. Artefacts are lines, shad- 
ows or unusual features shown on an x-ray plate which are erroneously or 
intentionally demonstrated to show injury when in fact they are not indi- 
cations of injury at all. Scratches or pencil marks on a film may be used 
to simulate cracks in the bone. A distorted film may be shown to demon- 
strate a dislocation. Improperly taken films of the head may be used to 
demonstrate fractures when in fact the normal position of grooves in the 
skull has been displaced. Lines due to overlapping of structures on a plate 
such as skin folds, muscle septa and bones may be called fractures by un- 
scrupulous or poorly trained x-ray technicians. The appearance of wedg- 
ing of a vertebra may be achieved by the angle at which the x-ray is taken; 
and similarly intervertebral spaces may be made to appear narrowed. Con- 
genital anomalies may be referred to as resulting from injury, as may be 
divided bones, suture lines and vascular grooves and canals. The posture of 
a claimant when x-rays are made should be inquired into because distor- 
tion here can produce startling results on the x-ray film. All of these fac- 
tors should be known by the adjuster or trial attorney when discussing or 
viewing x-rays taken to support the claims of the plaintiff as to injury. 

In addition to what has been said, the adjuster should also discuss the 
claim with trial counsel. Don’t be afraid to ask questions of counsel. 
Very few attorneys, if any, will bill the carrier for services in cases where 
the adjuster honestly and frankly seeks information about a serious per- 
sonal injury claim. In my opinion, there should always be close cooper- 
ation between adjuster and trial attorney. The trial attorney’s door should 
always be open to the adjuster. If this close association is effected many 
claims can be settled satisfactorily without suit. The fees the trial attorney 
loses by giving such aid to the adjuster are more than compensated for by 
the good will the attorney obtains from the adjuster over the years. 

After a claim goes to suit the entire investigation file and suit papers 
should immediately be transmitted to trial counsel. The adjuster and 
counsel should discuss the file frankly. Sometimes at that stage, counsel 
can suggest further investigation which could not be accomplished at a 
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later time. The adjuster can also be helpful in advising counsel about 
the witnesses and plaintiff, and can indicate the type of people counsel can 
expect to meet in the event of trial. 

It is of utmost importance that the doctors and x-ray specialists treating 
the plaintiff be known to counsel. Counsel should obtain information 
about their schooling, specialties, if any, reputation and type of people 
seen by them. 

Also, in states where depositions can be taken, the plaintiff’s deposition, 
as On cross-examination, should be taken. Inquiry should be made as to 
nature of the injuries, the location of the injuries, the pain and disability 
claimed by the plaintiff. Further, questions should be asked to ascertain 
in what way the injuries have incapacitated the plaintiff. With an exhaus- 
tive questioning relative to injuries, counsel is then prepared to study the 
medical side of the case. 

If permitted under the state law, the plaintiff should then be required 
to submit to physical and x-ray examinations by doctors and technicians 
chosen by trial counsel. At this stage of the case, counsel should carefully 
consider the selection of the doctor he wants to use to examine the plaintiff. 
Counsel must keep in mind at all times that some excellent doctors make 
poor witnesses in court. Care should be taken to select medical men who 
will not only stand cross-examination as to their qualifications in their 
specific fields of medicine, but who can also make convincing witnesses for 
the defense. A good medical defense has sometimes been destroyed because 
the defendant’s medical experts have totally failed to “stand up” under 
cross-examination. A doctor must not only be an expert in his field, but 
be able to “‘sell’’ the jury in such a manner as to eliminate from their 
minds any doubts regarding the truthfulness of the defense on medical 
matters. 

Before any examination of the plaintiff is had, counsel should carefully 
review the medical with the examining doctor. As detailed a history as 
possible concerning the accident and resulting injury should be furnished 
the doctor. The doctor should be fully advised about the plaintiff's claims 
as to the injuries so the doctor c2n conduct a thorough examination. 

After the examination has been obtained, the doctor should submit a 
full report covering every detail of the examination. Counsel should 
carefully read and consider the report. The report should be discussed with 
the doctor immediately if counsel is unsure about any feature of the report. 

Sometimes it is not possible to have the plaintiff examined before trial. 
Resort must then be had to the hypothetical question. A properly pre- 
pared hypothetical question can be of great value in defending a case. In 
most cases, the hypothetical question is used to prove or disprove the casual 
connection between the accident and the claimed injuries. Counsel should 
be careful in phrasing the question. The word “‘assume’’ should only be 
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used at the start of the question—the constant use of the word “‘assume”’ 
throughout the question detracts from its effectiveness before a jury. Also, 
care should be taken to present the facts assumed in such fashion as to hold 
the attention of the jury. The physical description of the plaintiff, age, 
weight, facts of the accident and medical findings, including treatment 
and present condition, should all be presented in logical sequence so that 
the medical specialist and jury will have no difficulty in following the 
hypothetical question. 

We come now to the question of cross-examination of the plaintiff's 
physician. Cross-examination of the capable and truthful physician is 
usually most harmful to the defense of the case. If the doctor has presented 
a truthful and accurate description of the injuries on direct examination— 
and if you must cross-examine—then cross-examine on generalities as to 
the injuries which the doctor must admit—do not at any time question 
such a doctor specifically about the nature and extent of the injuries suffered 
by the plaintiff—-YOU DO SO AT YOUR PERIL! 

If, however, the plaintiff’s medical expert is not capable and tends to 
exaggeration when describing the injuries and in giving his prognosis, then 
a searching cross-examination can be conducted. Questions relative to his 
training and qualifications should be asked. He should be questioned about 
the number of times he has examined for the lawyer for the plaintiff and 
how much time he devoted to his treatment or examination of the plaintiff. 
He should be asked when he was first called into the case and who retained 
him to treat the plaintiff. He should be queried to test his familiarity 
with terminology and standard tests used to diagnose the particular condi- 
tion. His testimony should also be compared with writings of recognized 
experts in the particular field to demonstrate that his testimony is open to 
question as to the soundness thereof. Sometimes, too, the medical expert 
can be forced to admit he cannot say when or how the injury was caused. 
In certain cases, the unsuspecting doctor can be led to testify that from his 
examination it would be impossible for the plaintiff to do certain things 
such as bending or twisting as a result of the injuries sustained. Then 
evidence can be introduced to prove that plaintiff has been doing these things 
despite the fact that the doctor has testified it would be impossible, thus 
destroying the value of the doctor’s testimony as far as the jury is concerned. 
Further, he should be cross-examined on his method of arriving at his 
diagnosis to indicate the improbability of his having correctly diagnosed the 
injury or complaint. 

In some cases, the plaintiff uses only the general practitioner to prove 
the injuries. In these cases, questions put to the doctor should develop the 
fact that he has only a limited knowledge of any special field of medicine; 
also that he is not qualified to testify as an expert in any special field of 


[16] 





medicine. Such a cross-examination, however, must be conducted so as 
not to antagonize the jury or create sympathy for the practitioner. 

In any personal injury case the trial attorney must determine (1) 
whether or not the plaintiff actually sustained the injuries for which com- 
plaint has been made, (2) whether the present complaints were actually 
caused by the accident in question, (3) whether the degree of disability is 
permanent, partial or total, and (4) what are the reasonable chances of 
the plaintiff recovering completely from the injuries if resort is had to 
Operations or treatment. Upon these four factors, the defense attorney 
must build his medical defense. 

Having set forth some general observations as to the proof of personal 
injuries, it would seem proper now to discuss some of the more important 
specific injuries claimed today. 

Many claims and law suits involve claimed injuries to the head and 
brain. When such claims are made, it is most important that all the de- 
tails surrounding the accident be obtained. Consideration should be given 
to the appearance or absence of cuts, bruises and swellings—whether there 
was a period of unconsciousness—whether the claims of head injury can 
be supported by witnesses—and whether medical attention was promptly 
sought. 

Inquiry should be made to ascertain what the plaintiff's previous 
medical history has been. Sometimes evidence can be used showing that the 
plaintiff is also suffering from hypertension, arteriosclerosis, heart ailments, 
diabetes or other conditions which might cause unconsciousness, so as to 
cast doubt on whether or not the alleged head injury actually caused the 
unconsciousness seen immediately after the accident. Oftentimes it can 
be proved the unconsciousness immediately preceded the accident, thereby 
relating the injuries to the organic condition rather than to the accident. 

The brain and spinal cord are covered with an outer membrane called 
dura mater, next comes a thin membrane called the arachnoid mater; and 
finally a membrane called the pia mater. These coverings are called the 
meninges of the brain and cord. It is important to know these coverings 
when considering fractures of the skull and injuries to the brain and cord. 

Simple fractures of the skull usually are not serious in and of them- 
selves. Usually healing takes place in three or four months without any ill 
effects therefrom. 

Other types of fractures, however, such as the compound fracture (the 
open fracture which exposes the underlying tissues to the air.) ; the com- 
minuted fracture (bone broken in minute pieces) ; and the depressed frac- 
ture (portion of bone of the skull driven into the meninges surrounding the 
brain) are serious and require careful attention from the attending surgeon. 
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If a simple fracture is involved, the plaintiff’s doctor should be willing 
to admit, on cross-examination, that such a fracture alone does not always 
mean there is any organic brain injury. 

This does not mean, however, that apparently minor injuries to the 
scalp or skull cannot give rise to serious injury to the brain. 

In order to arrive at a determination of brain damage, the plaintiff 
should be required to give evidence of definite injury to the nervous system. 
Questions bringing out evidence on absence of reflexes, visual defects, un- 
consciousness, blood in cerebrospinal fluid, hematomas (blood clots) con- 
vulsions, vomiting, dizzy spells, fainting, amnesia, are all important and 
help to prove or disprove brain damage. 

Usually concussion of the brain is not serious. This type of injury 
involves loss of consciousness without structural damage to the brain. Un- 
consciousness for a prolonged period, however, is indicative of a more serious 
injury. 

A cerebral contusion concerns itself with a bruising condition. In this 
connection, the portion of the brain injured swells and sometimes causes 
an impairment in the injured party’s vision, speech or movement. If the 
impairment does not improve in about 7 or 8 weeks, then we should 
conclude there has been a large hemorrhage or laceration of the brain which 
will eventually produce scar tissue accompanied with a permanent impair- 
ment of function. 

A laceration means a definite cutting or tearing of the brain with ac- 
companying hemorrhage of blood vessels. In most cases, a laceration brings 
about permanent damage to the brain. 

Injuries to the blood vessels of the brain sometimes cause blood clots 
which press on a brain area and cause unconsciousness or impairment of 
function. Sometimes a laceration results in only a temporary condition 
so that the plaintiff’s medical witness should be questioned about the 
location of the injury to test whether or not the claimed impairment could 
result from the injury. Also, the medical witness should be questioned 
closely as to his diagnosis and treatment of the alleged head injury. Then, 
finally, the witness should be interrogated about the mechanisms of head 
injury. 

Many times the accident causes force to be applied to the body elsewhere 
than on the head. This force, in turn, may be transmitted to the head 
through the spine. 

In some cases, it can be determined whether or not the injuries claimed 
could have resulted from the particular type of force applied and resulting 
from the accident. 

Because there is only a limited area of fat and muscle under the scalp 
there is not much cushion for a blow to the head. But, because the skull 
is rounded, the force of the impact is usually deflected and we see a stretch- 
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ing and tearing of the scalp in some of the accident cases. These tears and 
cuts usually occur at right angles to the direction of the blow or force. 

It has been found that bone is more likely to fracture from traction 
than by compression. When external force is applied, we find the outer 
layers surrounding the bone compressing and the inner layer of bone 
stretching to the extent of fracturing. When several cracks in the bone are 
found, probably minute multiple forces have been applied. 

Whether a bone fractures at the site of the impact or away therefrom 
depends upon the speed at which the collision occurs and the individual 
strength of the bone. If the area where the force of the impact has been 
applied is somewhat elastic and the force is expended slowly enough, the 
area of fracture will appear at the site of the weakest area of bone. 

A frontal blow usually causes a fracture at or near the point of impact; 
and then it is transmitted on through the floor of the skull, because the 
bones of the floor of the skull are relatively heavy. The bones of the side 
and top of the skull are correspondingly elastic and thin. Thus, the bones 
of the floor of the skull are more susceptible to fracture. 

Blows received on top of the head or falls upon the buttocks usually 
cause fractures of the ovid plate where the floor of the skull is attached to 
the spinal column. This type of force may be transmitted to the temporal 
bones of the skull to form a circular fracture of the skull. 

The dura mater, which, as you will remember, is the thick membrane 
attached to the inner surface of the skull, contains a number of arteries 
and veins. if the dura mater is penetrated, there is a good chance infection 
or adhesions between the skull and brain will result. If there is laceration 
of the dura mater at the point of the venous sinuses where the blood is 
collected as it leaves the brain, or along the middle meningeal artery, large 
blood clots may result between the dura and the arachnoid or between the 
dura and the skull. 

A bleeding of the dura may occur even though there is no apparent 
damage done because of the many veins contained therein. This bleeding 
often occurs in the region of the temporal lobes of the brain. 

If the thin arachnoid membrane is also torn, cerebrospinal fluid prob- 
ably will flow into the space below the dura and mix with blood. Con- 
versely, there will be seen evidence of blood in the cerebrospinal fluid. 

If both the arachnoid and dura are torn, dense adhesions probably will 
form tending to bring about epilepsy. 

Falls causing the head to be brought to an immediate stop against a 
hard object usually result in a tearing of the cortical substance at a point 
opposite the site of the point of impact. A fall on the back of the head 
thus results in more damage to the frontal lobes than to the occipital lobes. 

As you know, old persons and chronic alcoholics are very susceptible to 
head injuries. Hemorrhages of the brain in these individuals may result 
from very slight impacts. 
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The cases involving unconsciousness usually result when the head is 
suddenly thrown forward rapidly, or is stopped quickly on impact. A 
blow to the head which is held or supported in some manner so that it is 
stationary usually brings about brain damage without loss of consciousness. 

Internal bleeding may give rise to unconsciousness hours after the im- 
pact. The unconsciousness comes about as a result of an increase in pressure 
in the skull because of the seepage of blood into the skull and being held 
there. 

In order to test the claim of unconsciousness, questions should be pro- 
pounded to check the plaintiff's loss of memory to the period before, 
during and after the accident. By adroit questioning the malingerer can 
be easily exposed. 

In order to prove there is no causal relationship between the claimed 
injury and the alleged disability, it should be shown that the plaintiff 
may or may not have sustained a blow on the head; that the force of the 
blow, if sustained, was not sufficient to cause brain damage; that there are 
no organic signs present which could come from a brain injury; that there 
is present some organic disease which can be related to the disability; and 
finally that the subjective symptoms can be explained from evidence of the 
plaintiff's personality, his family and social background, his educational 
level and his work record. 

Therefore, I cannot urge too strongly that close attention be given 
to the plaintiff's pretraumatic activities. Many lawyers lose sight of this 
phase of a case, with the result that many plaintiffs recover for accidents 
which were primarily caused because of a pre-existing organic disease and 
not as a result of the accident at all. 

The cranial nerves may be lacerated when a fracture involves one 
of the orifices by which they leave the skull. The second (optic), seventh 
(muscles of face), eighth (hearing), and the first and second branches of 
the fifth (sensation from face) are most susceptible to this damage. The 
first (smell), third and fourth (movements of eye) are most likely to be 
damaged by tension within the skull. 

Because of the location of the first cranial nerve, falls upon the back of 
the head cause loss of smell. 

Sometimes a tear in the stalk of the pituitary gland occurs, resulting 
in disorder in the regulation of body water which causes peristent thirst 
with the accompanying increase in the rate of micturition. This condition 
requires frequent injections of pituitary extract. 

Paralysis of the third nerve causes obvious squint and drooping of the 
eyelid. 
Paralysis of the seventh nerve causes loss of movement of the muscles 
on one side of the face, with accompanying inability to close the eye which 
then leads to ulceration. 
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Paralysis of the fourth nerve causes double vision when looking down- 
ward. 

A chronic neuralgia claimed to result from injury to the fith nerve in 
connection with a fracture of the skull or facial bones is most unusual. 

Every effort should be made to prove a psychosis is due to an organic 
condition, thereby ruling out the claim of injury as being the proximate 
cause of the condition. : Hereditary or functional conditions are also difficult 
to relate to injury. 

Sometimes it is possible to prove a paralysis is hysterical because of the 
lack of relation of the area of paralysis to the nerve supply. This is demon- 
strable in the “stocking anaesthesia’ cases. In this connection, the plain- 
tiff may claim he has lost the use and feeling of a limb. Of this there can 
be no doubt becvause the plaintiff has no feeling of pain whatsoever—the 
limb is numb. In these cases, however, the area of anaesthesia ends 
abruptly at a certain level not in keeping with any nerve supply distribu- 
tion. Tests in this connection to prove the hysterical condition involve 
tests of knee-jerks to show exaggeration, touching the tongue to prove 
absence of gagging, and by the absence of corneal reflex. Sometimes the 
drawing of an object over the skin of the plaintiff produces a red line which 
is visible immediately thereafter, which indicates an unstable vasomotor 
system. 

Cases of Jacksonian epilepsy are more and more advanced by plaintiff's 
lawyers today. These cases involve the claim of formation of scar tissue on 
the brain at the point of a claimed laceration of the brain. The scar 
tissue contracts and causes impairment of the functions of the brain. 
Usually, the traumatic epilepsy case develops within one year after the 
injury, but there are also records of cases where traumatic epilepsy is claimed 
to have developed many years after the accident. 

Epilepsy is not a disease in itself. It is a symptom and it has no single 
cause. 

In cases involving traumatic epilepsy, the defense should exert every 
effort to prove that the so-called fainting or dizzy spells are not due to 
injury; that the epilepsy existed before the injury; that there is a history 
of epilepsy in the family of the plaintiff; or that the symptoms did not 
manifest themselves until more than a year after the alleged injury. 

Many times the plaintiff's physician testifies on an inconclusive history, 
and upon what plaintiff has related to him about blackouts, dizzy spells, 
etc. 

It is important to prove that the physician is testifying partly or 
wholly from what he has been told and that he has no personal knowledge 
of the truth or falsity of the history given him. If the physician relies 
upon such hearsay information, you can readily see his testimony is greatly 
weakened. In some jurisdictions, a physician's testimony will be stricken 
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if he testifies he has relied wholly or partly upon the history given him in 
arriving at his opinion as to disability and injury. 

An individual who simulates epilepsy usually picks a time and place 
where spectators will be present. He will cry throughout the alleged 
attack, whereas in the true attack the individual cries out at the outset. 
There is no cyanosis and no set pattern as to the degree of the convulsive 
movements. There is also no loss of consciousness and pathological reflexes 
are absent. Hemorrhages on the neck and face and mucous membranes 
are not observed. A genuine attack usually does not last more than 7 to 
10 minutes, whereas the fake “‘attack’’ may be prolonged for 20 to 30 
minutes. 

Apart from the simulated epileptic cases, we find the cases involving the 
plaintiff who has had a definite head injury who then exaggerates the 
symptoms. These cases should be observed carefully. The plaintiff should 
be required to submit to test made by means of electro-encephalograms, 
blood sugar tests and sodium amytal injections in order to determine the 
extent of injury. 

The use of electro-encephalograms has been found most helpful in 
cases involving of epilepsy, cerebral tumors, cerebral hemorrhage, meningitis 
and the like. 

Also, an electro-encephalogram (EEG) can be used in cases of claimed 
post-concussion syndrome to prove such condition is only a temporary dis- 
order. 

When the EEG is obtained, electrodes resembling small buttons are 
fixed to the head with collodion after first being coated with a salt paste 
in order to make good contact with the scalp. The connection from each 
electrode is connected to a board known as the junction box. Wires are 
run from the junction box to switches which allow the electrodes to be 
connected in pairs to amplifiiers; and thence to the recording instrument 
which has been calibrated at a known voltage so as to record properly. 

The electrical charges from the nerve cells of the brain are recorded 
and evaluated through the recording instrument. 

The EEG only records the activity from the cerebral cortex which is 
made up mostly of the gray substance of the outer surface of the brain. 
It is of no help in showing changes in the brain involving movement (cere- 
bellar lesions) or deep lesions of the cerebrum or psychoneurotic states. 

It is important to know that the electric impulses given off by the brain 
are very feeble. These impulses must be magnified greatly to get accurate 
records. This information is valuable when cross-examining the expert 
as to his knowledge concerning the mechanics of obtaining an EEG. 

The electro-encephalograph should be able to record without distortion 
all frequencies between 1 and 70 per second. The graph should be free of 
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defective tubes and batteries. It should be of good design so that it will not 
generate disturbances that might be confused with the EEG. 

Further, the record should be transcribed on a surface moving at 3 cm. 
per second. If any other speed is used, distortion of the record will result 
in interpreting the impulses because the accepted speed for recording in the 
United States is 3 cm. per second. 

The frequency of all waves can be arrived at by counting the number 
that occur in 3 cms. of record. 

The proper calibration is known as a square-wave calibration and re- 
cords a characteristic shape. Unless the square-wave has this shape, the 
brain waves will be distorted. Thus, a fast frequency will be recorded 
improperly if the instrument is calibrated improperly. 

Some instruments in use today have two-thirds of the range which is 
required. Such instruments will not be accurate because they cannot be cali- 
brated properly. Therefore, questions relating to proper calibration are 
important in cross-examining the expert. 

Also, the recorder should be certain the amplifiers are matched so that 
all register the same deflection for a given voltage. If the channels are 
matched the tracings will be identical. This is important because so much 
reliance is put upon differences in tracings when interpreting the EEG. 

We now know that if the electrodes used are not tightly fixed or are 
defective, many irregular waves are recorded. Further, the location of the 
electrodes on the head also may affect the record so that an incorrect diag- 
nosis may be given. 

Usually a normal person will demonstrate waves that are rather uni- 
form. The waves are seen occurring at the rate of about 8 or 10 a second. 
The person with epilepsy will demonstrate waves that are irregular and 
spiky in nature, sometimes in bursts; and occurring at a very fast rate. 
When such a wave and spike pattern is recorded, we can suspect epilepsy. 
Further, when the record shows a steady, slow activity with slow waves, 
we must suspect a psychomotor seizure which can be associated either with 
epilepsy or organic brain damage. 

When the EEG is recorded, the patient must be relaxed and completely 
at ease. An anxious or restless patient will distort the record. On cross- 
examination the expert should be made to admit that anxiety and restless- 
ness of the patient interfere wtih the obtaining of an accurate EEG. 

No two persons show an identical EEG. The activity of the brain 
changes from day to day. We can always find changes occurring during 
the menstrual cycle in women. Also, as the individual progresses from 
infancy to childhood and from youth to old age, great changes in brain 
activity occur. All of these factors must be considered in interpreting the 
EEG and giving an opinion. 
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In addition to what has been said, the party being examined should 
sit with his eyes closed during the taking of the record. If the record is 
taken when the plaintiff's eyes are open, the ten per second waves are cut 
down which naturally affects the record and sometimes leads to an incorrect 
diagnosis. Injections of glucose tend to diminish wave abnormality, while 
sleep and the giving of insulin tend to increase the wave abnormality. Also 
the clenching of one’s teeth and hyperventilation in an upright position 
may give abnormal results. Body movements and neck muscle activity can 
affect a proper record. Especially is this true if an instrument is being used 
which cannot record fast waves. Therefore, you can see, it is not always 
easy to differentiate between waves from the brain and waves coming from 
outside sources. 

Trial counsel should be prepared to cross-examine on these facts just 
related in cases where it is suspected an inaccurate EEG is being used. 

Then too, the expert should be questioned carefully about his training, 
number of cases studied, whether or not he has published any papers or 
written any books, and finally his experience with the type of case under 
consideration. 

Also, questions about the instrument used are important. The expert 
should be prepared to testify his machine will accurately record waves with 
a frequency of 70 cycles per second. If the machine will not so record, then 
it becomes difficult for the expert to tell the difference between waves from 
the brain and waves recorded from muscle or mechanical activity. 

As I have said, cortical waves which are slow or fast as compared to 
the norm may be present in epilepsy or organic brain disease, but even so, 
standing alone, this record is not of much help because the same type of 
record is sometimes obtainable from those not suffering from epilepsy or 
brain disease. 

As I have stated, brain activity speeds up as one grows older, so that the 
age of the plaintiff must always be considered in correctly interpreting the 
EEG. Therefore, a recording indicating normal waves for a young child 
would perhaps indicate a slow, steady activity which would be abnormal 
for an adult. 

Increased activity is usually demonstrated over the area of a skull defect. 
Thus, information to determine whether or not there was a skull defect 
existent when the recording was made is important and should be learned 
by counsel prior to trial. Where there is no skull defect, high amplitude 
activity can then usually be classified as abnormal. 

The finding of abnormal waves, i.e., a focus of irregular slow waves 
or spikes, in the area of alleged injury gives rise to the opinion that the 
injury has caused brain damage. The greatest activity is recorded directly 
after injury. A few weeks after injury the recorded abnormalities generally 
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subside unless epilepsy develops. If the abnormalities continue to be 
recorded, then one may be reasonably sure epilepsy is indicated. 

Epilepsy has been found to develop after one year in only about 7% of 
the cases. 

About 10% of all epileptics demonstrate normal EEG’s, and conversely 
about 10% of the normal population demonstrate abnormal EEG’s. 

Paroxysmal EEG’s are about 30: times as common among epileptics as 
among normal individuals. The paroxysmal EEG is very abnormal and 
very indicative of epilepsy. 

When an EEG is recorded during a typical convulsion, we should see 
characteristic bursts or paroxysmal patterns. If no significant changes are 
seen, it can be said that the plaintiff is either a malingerer or is suffering 
from a hysterical condition. 

It is possible, however, to have such destruction of the brain that a 
normal EEG is demonstrated because, as I have said, destruction of brain 
substance cannot be recorded. Usually, however, the destruction is proved 
through the lack of any pattern whatsoever and by objective symptoms of 
brain damage. 

The chances of post-traumatic epilepsy happening after a severe head 
injury has been approximated at about 20 percent.* 

Gibbs, Wegner and Gibbs * examined EEG’s in 175 cases of post- 
traumatic epilepsy and 215 cases of post-traumatic syndromes without 
epilepsy and made comparisons with normal cases and cases of unselected 
epilepsy of both cyptogenic and post-traumatic nature. They arrived at 
the following conclusions: 


1. Among patients with severe head injuries but no seizures, the in- 
cidence of abnormal electroencephalograms continues to decrease 
from three months to two years after injury. 


bo 


Among post-traumatic epileptics, there is a relatively slight decrease 
in the incidence of abnormalities from three months to two years 
after injury. 

3. Mild head injuries do not greatly increase the incidence of abnorm- 
al electro-encephalograms above the level encountered in the 
normal control series. 


4. In severe head injuries without seizures, the incidence of electro- 
encephalographic abnormalities is more than twice as high as in the 
normal control group. 


1 Wagstaff, W.: The Incidence of Traumatic Epilepsy after Gunshot Wounds of the 
Head, Lancet 2:861-862, 1928. 

2 Gibbs, F. A.; Wegner, W. R., and Gibbs, E. L.: The Electro-encephalogram in 
Post-Traumatic Epilepsy, Am. J. Psychiat. 100:738-749 (May) 1944. 
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After head injury, children are slightly more likely to show 
focal abnormalities. 


6. Focal electro-encephalographic abnormality is four times as 
common in post-traumatic epileptics as in unselected epileptics. 


7. Focal electro-encephalographic abnormality correlates with focal 
seizures. It strongly suggests localized brain damage. 


8. Focal paroxysmal electro-encephalograms, i.e., those manifesting 
focal seizure-discharges, are twenty-one times as common among 
post-traumatic epileptics are among head injury patients without 
seizures. 


9. Subjective complaints after head injury do not correlate signi- 
ficantly with electro-encephalographic abnormalities. 


The claims and cases involving so-called ‘traumatic neurosis’ have al- 
ways been a source of trouble for both adjuster and trial attorney. 

Generally, these cases should be studied most carefully to determine the 
basis and genuineness of the claims. 

Usually, a case of traumatic neurosis means that the individual has 
undergone emotional and mental conflicts which cannot be decided or 
faced by the individual. Consequently, these conflicts have been set aside 
and put out of the normal thinking processes of the individual. 

To approach the problem objectively, we must select the average adult 
as a guide. We then can proceed to determine whether or not the claimed 
accident and resulting injury, if any, were of sufficient seriousness to pro- 
duce the neurosis. 

We then can use divisions into which we can place the people claiming 
traumatic neurosis. Naturally, the individual who has been a chronic 
worrier, who is highly emotional, is more apt to use this neurosis as an 
escape than is the more stable individual. 

In my opinion, many of the individuals claiming neurosis are indi- 
viduals who by their very environment and constitutional make-up demon- 
strate a predisposition to neurosis. These factors are generally overlooked 
or disregarded by trial counsel and the courts. 

It seems to me that courts should analyze carefully these cases. Recovery 
of money damages by those individuals who are pre-disposed to neurosis 
and who thereby demonstrate more disability than would the average 
person should be seriously questioned. 

I am always hopeful that some courageous judge will hold that claimed 
neurosis following an accident of slight consequence is but an idiosyncracy 
peculiar to the particular plaintiff. If the neurotic condition would not 
ordinarily be experienced by the average individual under the circumstances, 
recovery should be denied. 
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Even if the courts will not go so far as to deny recovery, certainly they 
should be willing to limit the measure of damages in cases where the 
defendant can prove the particular plaintiff claiming traumatic neurosis is 
predisposed to such a condition by environment and personality. 

Courts and counsel should be ever vigilant to separate for the con- 
sideration of a jury what portion of injury is compensable and what part 
is non-compensable because of environmental or personality traits which 
were present before the happening of the accident. 

Dr. Hubert W. Smith and Dr. Harry C. Solomon, in a most interesting 
paper entitled Traumatic Neurosis in Court, appearing in Volume 30 of 
the Virginia Law Review, pages 87-175, have this to say on page 110 
thereof :— 

“Still again, we may compare the pre-traumatic condition of such a 
neurotic to a cracked vase. The unobservant or untrained eye may not 
notice the crack, but only that the vase will hold water. It is only when 
the crack spreads and the vase will no longer hold water that he is conscious 
of any defect. But the law of torts must follow the rule of the market 
place and take cognizance that a cracked vase is not so valuable as an intact 
one. If the defendant’s conduct causes the crack to spread, he may justly 
insist that he shall not make compensation on any assumption that the vase 
was previously perfect. So here, traumatic neurosis resulting from trivial 
stimuli should be treated as mere accession to, or aggravation of, a pre- 
existing impairment. Once this truth is grasped we can expect to see the 
measure of damages lowered to more modest levels.” 

Dr. Smith and Dr. Solomon in the same article further state that it 
is usually the female who is more prone to become neurotic than is the male. 
They say “‘the male is usually the breadwinner, his thoughts are distracted 
from his experience by the tasks of his job, and further, he has much to 
lose and little to gain by developing a neurosis. The female is usually at 
home, has more time to ponder upon the experience, and more to gain and 
less to lose from developing symptoms.”’ 3 

As we all know, symptoms of traumatic neurosis such as dizzy spells, 
headache and exaggerated reflexes may well be due to some previous illness, 
prior neurotic conditions of menopause, not in any way connected with 
the accident. Therefore, counsel must be prepared to question the diagnosis 
and show that the symptoms can be related to causes other than the acci- 
dent. 

Counsel should seek to prove that the accident was of such a slight 
nature that the psychiatrist must admit the particular case at issue involves 
a disposition on the part of the plaintiff to neurosis by reason of environ- 
ment and constitutional make-up aside from the accident itself; and that 








3 Traumatic Neurosis in Court—Dr. Hubert Winston Smith, Dr. Harry C. Solomon, 
30 Virginia Law Review at pg. 112. 
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the average individual experiencing the same accident would probably not 
experience any neurosis whatsoever. 

The defendant should also produce evidence showing that the symptoms 
can be aggravated by the prospects of litigation; that the factors involved 
in neurosis cause exaggeration of the complaints because of the desire of 
such a plaintiff to make a convincing witness for herself. 

Further, investigations must be undertaken to be sure the symptoms are 
not caused by causes occurring after the alleged injury. 

The plaintiff also must prove that the condition developed within a 
reasonable time after the accident. The defense must be ever ready to show 
the lack of causal connection between the accident and the time when the 
condition is claimed to have developed. 

Then, too, the defense counsel should hammer home proof that trau- 
matic neurosis is not a condition which involves permanent disability.* 
Usually recovery is apparent when the suit is decided or within 5 years after 
settlement is made. 

The defense should also seek to prove in cases of this type that the 
plaintiff prior to the accident had seen many doctors for varied and fancied 
conditions, that the martial background has been unusual, that many 
jobs have been undertaken and not held for any length of time, that the 
personal habits of the individual are somewhat unusual; and finally that 
the sum total of these factors shows a predisposition toward neurosis which 
is not related to the accident at all. 

Finally, and before concluding this paper, I would be remiss if I did 
not discuss claims made with regard to spinal injuries. 

The spinal cord is composed of nervous tissues and is enclosed in the 
vertebral canal. 

The nervous tissue is covered by the pia mater, and then working 
from the inside out, we find a clear liquid called the cerebrospinal fluid, 
then the arachnoid, and finally the dura mater. These structures are pro- 
tected by the spinal vertebrae which are supported and strengthened by 
muscle tissue and ligaments. 

The cord carries impulses from various parts of the body to the brain 
and in turn transmits impulses from the brain to the body. 

There are eight cervical, twelve thoracic, five lumbar, five sacral and one 
coccygeal segment in the cord. The cord, as such, ends at about the level of 
the second lumbar vertebra and then fans out into the nerve roots of the 
cauda equina. 

In most every spinal cord injury, we find immediate evidence of injury 
to the motor, sensory or reflex mechanisms. Thus, it is most important 


#See Cincinnati, N.O. 6 T.P.R. Co. v. Ross, 212 Ky. 619, 279 S.W. 1075 (Sec- 
ond Trial) 219 Ky. 824, 294 S.W. 460. 
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that a careful investigation be made to get every detail as to the happening 
of the accident and the date of the onset of the symptoms. 

It is also important to test carefully the motor, sensory, and deep and 
superficial reflexes. The gait of the plaintiff should be observed because 
usually with spinal cord injuries one can see a stiffness in the walk with a 
tendency to drag the toes. 

The Babinski test is also important in determining the extent of injury. 
The Babinski sign is obtained by stroking the outer border of the sole of 
the foot with a pencil or pen and watching the movement of the big toe. 
If this big toe moves upward instead of downward, this phenomenom 
indicates damage to the motor pathway from the brain to the cord. Bladder 
and rectal functions should also be inquired into to ascertain whether they 
were normal or abnormal. 

Fractures or dislocations of the vertebrae sometimes cause injuries to 
the spinal cord. In other cases of spinal cord injury, no vertebral damage 
can be demonstrated whatsoever. 

We find fractures of the vertebrae happening more commonly to the 
cervical (neck) and lumbar (lower back) areas than to the thoracic (upper 
back) area. 

Injuries to the spinal cord are of much more seriousness than is an 
injury to the vertebra of the spine. The spinal cord injuries are immed- 
iately obvious because they are demonstrated by a retention of urine, 
paralysis of legs, or by loss of sensory functions or reflex changes. There- 
fore, in cases of claimed spinal cord injury where these symptoms were not 
immediately seen, counsel for the defendant must be on guard and question 
the existence of the alleged injury. 

We hear much today about injuries to the intervertebral discs with 
rupture of the nucleus pulposus. The nucleus pulposus is the pulpy body 
located in the center of the intervertebral disc. From the second cervical 
vertebra to the first sacral vertebra, there are 23 intervertebral discs. “The 
discs are made up of cartilaginous plates which are fastened to the surface 
of the vertebral bodies. 

Tension of the fibrous ring of the disc keeps the nucleus pulposus under 
pressure and intact. As the back bends or twists, the nucleus pulposus acts 
very much like a thick fluid. When sudden force is applied to the disc, the 
fluid is sent in all directions, causing the elastic membrane surrounding the 
nucleus pulposus to rupture and thus allowing the nucleus pulposus to 
escape. 

Usually disc injuries occur in the lower lumbar region. Such an injury 
is accompanied with compression of the lumbar and sacral nerve roots, to- 
gether with sciatic pain radiating down the back of the leg. 

The area of numbness is of great diagnostic signficance. By checking 
this area. the particular spinal nerve roots involved in the compression can 
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be readily identified. There will also be found a spasticity (tightness) of 
the lumbar muscles associated with loss of the normal lumbar curve. Then, 
too, if the sciatic pain is severe, the plaintiff usually will not fully extend 
the knee and will walk on his toes rather than suffer the pain which comes 
with walking on the heel. 

A lumbar puncture is usually indicated to ascertain the spinal fluid 
pressure; and whether or not the protein content of the fluid has been 
increased. 

Lipiodol (iodized cotton seed oil) or Pantopaque (ethyl iodopheny- 
lundecylate) is used in these cases in injecting the spinal canal. X-rays 
are then taken of the injured area. This is called myelography. 

There are two schools of thought in relation to the use of lipiodol. 
One indicates the use is dangerous because it causes an inflammatory re- 
action. The other school favors its use without hesitation. 

The use of lipiodol can result in an erroneous diagnosis because some- 
times anatomical peculiarities are demonstrated as defects when there is 
no lesion at all. Therefore, as in other examinations, there must be a cor- 
relation of the objective and subjective symptoms with the lipiodol exam- 
ination. 

Cases of ruptured disc usually appear in individuals forty years old or 
older. 

The: most common cause of ruptured disc occurs when one is lifting 
a heavy object while leaning forward in a bent over position. Discs may 
rupture when one slips off a curb. 

A herniation of the nucleus pulposus may occur while skating by the 
simple means of suddenly twisting the back. 

Degenerative changes in the disc itself as one grows older makes us all 
predisposed to this ruptured disc condition. The constant stress and 
strain on the back structures during our life time can bring about this 
condition without trauma of any kind. Also, a congenital defect in the 
disc makes easy such an injury regardless of the seriousness of the accident. 
Many occupations which produce strain on the back over the years bring 
about this condition unrelated to any accident. Here, again, trial counsel 
must be aware of these things and frame his questions so as to bring out 
information which will definitely rule out the accident as being the proxi- 
mate cause of the injury. 

In the last few years, cases of multiple sclerosis have been filed, seeking 
to relate this condition to trauma. To the present time, the actual cause 
is unknown. 

Multiple sclerosis is a chronic disease wherein islets of sclerotic (hard- 
ened) tissue are scattered through the central nervous system, causing 
among other conditions, tremors, speech disturbances, paralysis of muscles 
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of the eye, and involvement of the cerebellum which is the center of 
coordination of movement. 

Hereditary predisposition is believed to be an important factor to be 
taken into consideration as to the underlying cause of the disease. 

This condition has never been known to result from injury to the 
spinal cord. From a careful investigation into the facts, most medical 
men conclude that the condition is not caused by injury. However, it is 
known that a severe injury can aggravate the disease. 

The disease usually develops in the age span between twenty and 
forty. It eventually causes incapacitation and complete disability. 

Last of all, the cases filed by attorneys claiming injuries due to arthritic 
conditions are legion. 

Traumatic arthritis has become the catch-all for all the unidentified 
spinal conditions claimed to result from accidents. 

It is important then to know the difference between traumatic arthritis as 
such, the effect of trauma upon an arthritic condition of the spine, and 
trauma to the spine of an arthritic person. 

The causes of arthritis include infections, trauma and physical and 
occupational factors. 

Improper diet, heredity, obesity, insufficient exercise, occupational 
strains, neurotic conditions are all factors which must be considered in 
determining the cause of the arthritis. 

It is most important also to consider the age of the plaintiff when 
arthritis is claimed. When individuals pass forty years of age, it is common 
to find arthritic spurs along the spine. This condition is due to the wear 
and tear of living. Such a condition of arthritis is due merely to ‘growing 
old’ and should not be associated with trauma at all. Despite this known 
fact, many plaintiffs claim this type of arthritis was caused by accident, 
and “‘get away” with such a claim due to the ignorance of defense counsel. 

We usually find arthritis in individuals who are laborers. Hard work- 
ers engaged in other types of occupations also demonstrate arthritic condi- 
tions. Postural defects and flat feet are believed to be causes of arthritis 
in some Cases. 

Here, again, in cases involving claims of arthritis, defense counsel must 
be thorough in his cross-examination of plaintiff's expert to bring out the 
fact that age, heredity, illnesses, poor diet, obesity, use of high heeled shoes, 
postural defects and occupational factors, all figure in a diagnosis of arthr- 
itis unrelated to the accident which is the subject of the law suit. 

The various subjects discussed have been approached from the view- 
point of a representative of insurance companies. To this extent, this paper 
might be said to lean toward a favoring of the defense side of any given 
personal injury claim or law suit. 
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In frankly acknowledging this approach, I have attempted to discuss 
the methods by which adjusters and defense counsel can fairly determine 
the validity of a particular personal injury claim or law suit. 

If you have obtained information which will be of aid to you in dis- 
cussing your injury claims and law suits with counsel for the claimants 
with a view to disposing of these matters upon a fair and reasonable basis, 


then this paper has achieved its purpose. 
In conclusion, I want to thank you all for inviting me to discuss this 
most interesting subject with you. It was a pleasure for me to be with you. 
Credit for the medical and technical infoi.nation contained in this 
paper is given to the following authors and their papers: 


Some Strategic Aspects of Cross-Examination of Neuropsychiatric Testimony in Per- 
sonal Injury Cases—Hubert Winston Smith. 

Proceedings-Section of Insurance Law—1950—American Bar Association. 

Medico-Legal Aspects of Spinal Cord Injuries—Foster Kennedy M.D. and Peter G. 
Denker M.D., 11 Mo. L. Review 111-136. 

Handbook of Psychiatry—Louis J. Karnosh M.D. and Edward M. Zucker M.D. | 

Electroencephalographic Study of Neuropsychiatric Disorders by Torsten S: Son Frey 
Clinical Director Karolinski Institute, Stockholm, Sweden. 

Medicolegal Aspects of Electroencephalography—F. A. Gibbs (May 1946), 34 Can. 
B. Rev. 359. 

Factors of Importance in Head Injury—-A General Survey, D. E. Denny-Brown, 1 
Clinics 1405, 29 Va. L. Rev. 811 (1943). 

The Mechanisms of Head Injury—A. R. Moritz, 117 Ann. of Surg. 562; (1943) 
23 B.U.L. Rev. 189. 

Relation of Trauma of Syphillis and the Nervous System—H. H. Merritt and H. C. 
Solomon, 117 Ann. of Surg. 623; (1943) 23 B.U.L. Rev. 261. 

Traumatic Neuroses in Court—H. W. Smith and H. C. Solomon, 21 Ann. of Int. 
Med. 367; (1943) 30 Va. L. Rev. 87. 

Psychiatry for the Lawyer: Requisites of a Sound Mental Examination—G. P. Coon, 
(April 1946) 26 B.U.L. Rev. 272. 

Relation of Emotions to Injury and Disease: Legal Liability for Psychic Stimuli—H. 
W. Smith and S. Cobb (1943) 19 Ann. Int. Med. 873; (March 1944) 30 Va. L. 
Rev. 193. 

Clinical Approach to Alleged Traumatic Diseases—L. Brahdy and S. Cahn (1943) 
18 Ann. Int. Med. 491; (1943) 23 B.U.L. Rev. 238. 

Simulation of Nervous and Mental Disease—-M. Keschner (1946) 103 J. of Nerv. 
and Mental Dis. 571; (1946) 44 Mich. L. Rev. 715. 


Support for many of the statements appearing in my paper will be 
found in these articles. For a full discussion of the many questions con- 
cerning proof of personal injuries I cannot recommend too highly a reading 


of these articles. 
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State Regulation of Insurance 
Rates’ 


1. HIsTORICAL BACKGROUND 


This article is a sequel to one of the same title by the same authors 
published thirteen years ago. A brief reference to portions of that article 
will provide a background for the comments to follow concerning present 
state rating laws. 


a. Legislation before SEUA 

The first attempts of the states to regulate pricing practices of insurance 
companies were the anti-compact and anti-discrimination laws. These 
were ineffective to control the actual premiums charged. Early rating 
laws, around 1910, were aimed at fire insurance companies and required 
each company to file its schedule of rates. Rates could not be changed 
unless new schedules were filed, and the state administrative agency had the 
power to determine subsequently whether the rates were excessive or inade- 
quate. 

This method of schedule rating required each company to have its own 
rating department, because the anti-compact laws prohibited joint action 
of companies in rate-making. Several states amended these laws to permit 
companies to form rating bureaus to make schedules of rates for use by all 
the companies belonging to the organization. Supervision was established 
over the bureaus, and companies were allowed to deviate up or down from 
the bureau rates. 

Nearly all of the rating laws by 1940 applied only to fire, lightning 
and tornado insurance. Practically no legislation was directed at casualty 
insurance rates, except workmen’s compensation and surety. However, 
about a dozen states had laws regulating motor vehicle insurance rates, 
and other states had similar bills in their legislatures. 

The authors in their 1939 article made the following comments con- 
cerning rating laws: 


* Russell H. Matthias and Charles B. Robison, Meyers & Matthias, Chicago, Illinois. 
Adapted from an address before the Midwestern Independent Statistical Service annual 
meeting in Chicago, May 22, 1952. 

1 Matthias and Robison, “State Regulation of Insurance Rates,’’ 27 Georgetown Law 
Journal, 1051-1070 (1939). 
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"Rating bureaus should be subject to strict supervision lest the 
evils of high-priced monopoly become sanctioned through inadequate 
or improper supervision of them... 

“A company which by its plan of operation is safely able to 
offer insurance at a lower rate than that set by a rating bureau should 
certainly be permitted to doso... 

“It has not yet been proved that the policy of present rating laws 
to concentrate the business of rate-making in rating organizations 
has been beneficial to the insurance-buying public... 

“Rating laws have not reduced the insurance cost of the ordinary 
citizen. In fact, they have been the cause of increasing his insurance 
cost and have resulted in legalizing the trust practices prohibited by 
anti-compact laws.” 


Certain suggestions were also made by the authors for a model rating 
law. These included the licensing and supervision of rating bureaus; the 
filing of rates by insurance companies or through a rating bureau, without 
any requirement for approval of the filings, but granting the state agency 
authority to correct any rate subsequently found to be unjust, unreasonable, 
or unfairly discriminatory; permitting deviations from filed schedules 
based upon loss or expense factors; and providing for adequate hearings 
before the insurance commissioner and for appeal to the courts. 

Lastly, the authors urged serious consideration to the problem of rating 
legislation so that a fair and equitable rating law could be produced that 
would gain nationwide support. They concluded: 


“Uniform and adequate state supervision of insurance companies 
is the one sure way to prevent agitation for complete federal regula- 
tion.” 


b. SEUA and the All-Industry Bills 

The 1944 decision of the Supreme Court in the SEUA case ? hastened 
the advent of nationwide passage of rating laws with some semblance of 
uniformity. That decision shook the very foundations of the insurance 
industry, laying it open to regulation by the federal government and to the 
application of such laws as the Sherman Act, the Clayton Act, the Federal 
Trade Commission Act, and the Robinson-Patman Act, all relating to 
combinations in restraint of trade, monopolistic practices, and price-fixing. 
Rating procedures and practices of rating bureaus were now particularly 
vulnerable to federal attack, particularly in those states having no rating 
law regulating such activities. 


2 United States v. Southeastern Underwriters Assn., 322 U. S. 533, 64 S. Ct. 1162, 
88 L. Ed. 1440 (June 5, 1944). See: Symposium, ‘‘Regulation of Insurance,’”’ 15 Law 
and Contemporary Problems, 471-629 (Autumn 1950); Lilly, ‘Insurance as Com- 
merce,” 11 Maryland Law Review, 81-99 (1950). 
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To forestall impending disaster, and to give the industry and the states 
time to survey the situation and to prepare state legislative programs, Con- 
gress was urged to pass a moratorium, which it did in what is known as 
Public Law 15. This law declared that the continued regulation of in- 
surance by the states is in the public interest and that none of the aforemen- 
tioned federal laws would apply to the business of insurance until January 
1, 1948 (later extended to July 1, 1948), and thereafter should apply 
only “‘to the extent that such business is not regulated by state law.” 

The theory behind state regulation to the exclusion of federal regu- 
lation or the applicability of federal laws has just been expressed by the 
Supreme Court in Parker v. Brown.* The insurance industry conceived 
that if all the states were to pass rate regulatory laws whereby the insurance 
departments of the several states had authority to approve or disapprove 
rate filings, ‘‘state action’’ would be valid under the doctrine announced by 
the Supreme Court in that case, and under the protection extended by 
Congress in Public Law 15 from federal interference with state regulation.® 

Segments of the industry representing rating bureaus prepared drafts of 
rating legislation requiring prior approval of all rates by a state regulatory 
official. This legislation was passed in ten states. The purpose of these 
laws was to protect the rating bureaus and their member companies from 
the impact of the federal anti-trust and price-fixing laws. They were pat- 
terned after existing rating laws in the fire insurance field, where rating bu- 
reaus were generally recognized and supervised in the making of fire in- 
surance rates. 

Meanwhile, the general insurance industry was becoming active in the 
legislative field, as well as the National Association of Insurance Commis- 
sioners. The All-Industry Committee was organized in May, 1945 at 
a joint meeting of the NAIC Federal Legislation Committee and representa- 
tives of some nineteen national insurance organizations. These included 
the rating bureaus, company associations, agents and brokers associations, 
and a newly organized group, the National Association of Independent 
Insurers. 

After a year of numerous deliberations, the All-Industry Committee 
presented the National Association of Insurance Commissioners with its 


3 79th Congress, approved March 9, 1945. 15 U.S.C.A. §§ 1011-1015. 

4317 U.S. 341, 63 S. Cr. 307, 87 L. Ed. 315 (1943) (holding the Sherman Act 
inapplicable to price maintenance agreements for agricultural commodities pursuant to the 
California Agricultural Prorate Act). 

5 See note: ‘Congressional Consent to Discriminatory State Legislation,’’ 45 Colum- 
bia Law Review, 927-952 (1945); Patterson, ‘“The Future of State Supervision of In- 
surance,” 23 Texas Law Review, 18-38 (1944); United States v. Sylvanus, 192 F 
(2d) 96 (C. A. 7th, 1951) (holding that Congress did not, however, by Public Law 15 
intend to surrender control of the use of the mails against obvious intent to defraud). 

6 Alabama, Connecticut, Florida, Kansas, Maryland, New Jersey, North Carolina, 
South Dakota, Tennessee, and Texas. 
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drafts of fire and casualty model rating bills, and these were approved in 
June, 1946 for submission to the various state legislatures in 1947.7 The 
bills declare their purpose to be to promote the public welfare by regulating 
insurance rates to the end that they shall not be excessive, inadequate, or 
unfairly discriminatory, and to authorize and regulate cooperative action 
among insurers in rate making. Factors to be considered in rate-making 
are detailed, and rates are required to be on file for review by the insurance 
department before becoming effective. Rates may be filed by a company 
independently or through a rating bureau, but no company shall be re- 
quired to belong to a bureau. The department may refuse to approve a 
filing, or it may subsequently after a hearing determine that a filing no 
longer meets the standards of the law. 

Rating organizations are required to be licensed and subject to examin- 
ation by the department. Member or subscriber companies may deviate 
from the established rates of the bureau upon satisfying the department of 
the reasonableness and justification for the deviation. 

Companies are required to record and report their loss and expense 
experience annually in such form and detail as prescribed by the depart- 
ment to aid it in determining whether the rate filings comply with the 
standards of the law. These reports are to be submitted through a rating 
organization or statistical agency of which an insurer is a member or sub- 
scriber, but no insurer shall be required to record or report its experience 
on a classification basis inconsistent with the rating system filed by it. 


2. LEGISLATIVE ENACTMENTS OF THE 
ALL-INDUSTRY BILLS 


The All-Industry bills received favorable legislative treatment in 
twenty-eight states in 1947, in five states in 1948, and in three states in 
1949. Other states either retained their existing rating laws or passed 
laws substantially different and more liberal than the All-Industry bills. 
The latter category consists of the states of California, Missouri and 
Montana. By 1950 all states, territories and the District of Columbia had 
passed fire and casualty rating laws except Idaho, which remained without 
a casualty rating law, and then in 1951 Idaho passed the All-Industry bill, 
but suspended its effective regulatory features, except for the licensing and 
examination of rating and statistical organizations, until the insurance 
commissioner finds that no reasonable competition continues to exist for 
a particular class of insurance. If he so finds, then the requirements for 
rate filings, approvals and statistics are to be imposed. 

California and Missouri have adopted a regulatory system of licensing 


7 Proceedings of the National Association of Insurance Commissioners (1946), pp. 
353-421 
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and examining rating bureaus, but which does not require rate filings or 
initial approval of rates. Power is given the insurance department to 
investigate rates and to require that they be not excessive, inadequate or 
unfairly discriminatory. 

The National Association of Independent Insurers fought within the 
All-Industry committee to liberalize the bills so as to preserve free compe- 
tition for insurers not belonging to any rating bureau. Significant amend- 
ments to the bills were secured, and these have been incorporated into the 
laws of many of the states. 

Louisiana and Texas are the only states where casualty rates are actually 
promulgated by a state regulatory body, except in Massachusetts where 
compulsory automobile public liability rates are established by the insurance 
commissioner. In nearly all of the states the procedure for rate regulations 
follows the All-Industry pattern of requiring rate filings and approval 
thereof by the state insurance department. 


3. ADMINISTRATION OF THE RATING LAWS 


As expected, the constitutionality of both the Ali-Industry Law and 
Public Law was challenged, but both were upheld.’ The administration 
of the laws by the several state insurance departments has fallen short of the 
expectation of segments of the industry, particularly the independent com- 
panies. The tendency of the administrators has been to require more and 
more detailed statistics to support rate filings, and to require more uniform- 
ity among insurers than the laws obviously intended. The last sentence 
of the ‘“‘purpose’’ section of the model law says that it “‘shall be liberally 
interpreted to carry into effect’’ the provisions of the section stating that 
the law is not intended ‘‘to prohibit or discourage reasonable competition.” 

It is clear that under the laws the insurance companies, or their rating 
bureaus, are charged with the responsibility of making the rates, and the 
state officials are to exercise merely a supervisory capacity to determine that 
the rates filed are not excessive, inadequate or unfairly discriminatory. The 
powers of the state supervisors are those which are specifically granted by 
statute or reasonably implied therefrom.® The officials are not to substitute 

8 North Little Rock Transp. Co. v. Casualty Rectprocal Exchange, 85 F. Supp. 961 
(E. D. Ark. 1949); affirmed, 181 F(2d) 174; cert. den. 340 U. S. 823, 71 S. Ct. 56, 
95 L. Ed. 604. 

2 Commercial Standard Ins. Co. v. Board of Ins. Com’rs., 34 S. W. 2d 343 (Tex. 
Civ. App. 1931); Board of Ins. Com’rs. v. Texas Emp. Ins. Ass'n, 144 Tex. 543, 192 
S. W. 2d 149, 154-5 (1946); Royal Highlanders v. Wiseman, 140 Neb. 28, 299 N. W. 
459, 464-6 (1941): Phenix Mut. Fire Ins. Co. v. Routllard, 92 N. H. 228, 29 A. 2d 
134, 137 (1942); State ex rel Inspection Bureau v. Whitman, 196 Wis. 472, 220 N. W. 
929 (1928); Independence Ins. Co. v. Independent Life & Acc. Ins. Co., 61 S. E. 2d 
399 (S.C. 1950); Cf. Utilities Com. v. Springfield Gas. Co., 291 Ill. 209, 232-234, 
125 N. E. 891 (1919); Missouri ex rel S. W. Bell T. Co. v. Public Serv. Com., 262 
U.S. 276, 43 S. Cr. 544, 67 L. Ed. 981,985. C1923). 
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their judgment for that of company management. When a company is 
unable to prove by statistics whether a rate for a given risk is or is not 
mathematically correct, it should still be permitted to use that rate if it 
cannot clearly be proved to be excessive, inadequate or unfairly discrim- 
inatory. 

There is adequate statutory authority for the use of company manage- 
ment’s judgment in rate-making under the All-Industry laws. The laws 
say that in making rates: 

“Due consideration shall be given * * * to prospective loss ex- 
perience * * * toa reasonable margin for underwriting profit and 
contingencies * * * to prospective expenses * * * to underwrit- 
ing practice and judgment and to all other relevant factors * * *. 
Such rating plans may measure any differences among risks that have 
a probable effect upon losses or expenses * * *,”’ 


These factors certainly cannot be measured or proved by statistics 
alone, and a large measure of management’s common sense must be used 
Furthermore, many of the laws provide that a rate filing may be supported 
by: 

“the experience or judgment of the insurer or rating organization 
making the filing, its interpretation of any statistical data it relies 
upon, or any other relevant factors.” 


Nevertheless, rate-making procedures used and required under the 
present laws are becoming increasingly more burdensome. Statistical re- 
quirements are oftentimes stifling and rendering nugatory the judgment 
factor in rate-making. The tremendous cost involved in preparing, com- 
piling and analyzing detailed statistics should begin to make one wonder 
whether the result justifies such a system. A simpler and less complex 
method would certainly be desirable if in the end adequate control is exer- 
cised over rates. 


4, SUGGESTED LEGISLATIVE REVISION 


There is a simpler method of rate regulation which might well be 
adopted in states having the All-Industry and similar rating laws by the 
simple expedient of using the definitions of ‘‘excessive’’ and ‘‘inadequate’”’ 
found in the California Rating Law, applicable to fire and casualty com- 
panies. These definitions are as follows: 

Sec. 1852. 

““(a) Rates shall not be excessive or inadequate, as herein defined, 
nor shall they be unfairly discriminatory. 

“No rate shall be held to be excessive unless (1) such rate is 
unreasonably high for the insurance provided and (2) a reasonable 
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degree of competition does not exist in the area with respect to the 
classification to which such rate is applicable. 

“No rate shall be held to be inadequate unless (1) such rate is 
unreasonably low for the insurance provided and (2) the continued 
use of such rate endangers the solvency of the insurer using the same, 
or unless (3) such rate is unreasonably low for the insurance pro- 
vided and the use of such rate by the insurer using same has, or if 
continued will have, the effect of destroying competition or creating 
a monopoly.” 


One or both of these definitions is included, in varying degree, in the 
laws of Arizona, Minnesota, Missouri, Nebraska, Oklahoma and Utah. 
Under such definitions detailed statistical supporting information is unnec- 
essary to justify a rate filing. If competition exists for the particular type 
of insurance no rate can be declared excessive. Likewise, if the solvency 
of the company is not endangered by the use of the rate, or if the use of the 
rate will not have the effect of destroying competition, such rate cannot be 
declared inadequate. These factors are all that need be considered, other 
than the further factor of unfair discrimination which has not caused 
difficulty in its administrative application. 

Between the extreme of finding insolvency or destruction of compe- 
tition by use of an inadequate rate and the extreme of finding that no com- 
petition exists and the rate is excessive, lies a wide margin of freedom of 
action for insurers, bureaus and the departments in rate administration. 
The filing requirements of the All-Industry laws can be retained, so that all 
rates will be on file and so that the insurance departments will have the 
opportunity to review the rates to see that the critical factors in the defini- 
tions have not been violated. 

The public is adequately protected under such a system of rate regula- 
tion because at all times free competition will exist to provide different 
markets and different prices from which the public can choose its insurance. 

Why should it be necessary for an insurer or a rating bureau to furnish 
voluminous detailed statistical data to support a rate filing? Why should 
an insurance department be burdened with the necessity of reviewing this 
data? What benefit does the public receive from this procedure thai ‘t 
cannot also receive under the California definitions method? The proper 
answers to these questions all appear to be in the negative. Most of the 
detailed statistical data is of little practical value, for it is often wo years 
old and does not reflect current facts or future trends. 

An insurer should be permitted to charge a premium commensurate with 
the risk it insures. The profit a company makes should be no concern of 
the government so long as there is available in the area other companies 
willing and able to write the risk at a lesser rate. It should be the responsi- 
bility of the individual insured to shop around for his insurance; if he 
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wants to pay the highest price on the market, that should be his privilege, 
and likewise, if he wants to pay the lowest price. So long as several prices 
are available to choose from for the same type of insurance no one is in- 
jured, and no one, least of all the government, should complain. 

Yet the industry is presently confronted with a so-called profit yard- 
stick recommended by a special subcommittee of the National Association 
of Insurance Commissioners. This factor is set at 344% for inclusion in 
the rating formula for certain casualty insurers, who incidentally them- 
selves would like 5%.*° If the government can dictate the profit an insurer 
can make, what happens to the freedom of action, the individual initiative, 
the free enterprise system which has been the heritage of our great American 
business? Can it be that a measure of socialist philosophy is unobstrusively 
creeping into our state insurance regulatory systems? Why should govern- 
ment—an insurance department—dictate what the profit factor should 
be, whether 314%, 5% or some other percentage? The public is adequately 
protected against the greedy insurer by competitive forces, and against the 
financially unsound insurer by the requirement that rates shall not be in- 
adequate so as to endanger the solvency of the insurer. 

The subcommittee report referred to states that the proper base against 
which to measure profits is “‘stockholders’ equity’’, meaning surplus as 
regards policyholders, plus the equity in unearned premium reserves and 
any equity in the formula loss reserves. The report refused to consider 
the profit margin solely on its relationship to premium volume. This be- 
gins to resemble public utility rate regulation hearings, where months are 
spent trying to arrive at a proper profit margin formula for a utility in fix- 
ing its rates. Surely, an insurance company is not like a public utility, 
which usually has a monopoly in the area served, and therefore has no 
competitor to offer the public the same service at a different rate. 

The same problem is being litigated in Massachusetts, where stock 
automobile insurers have petitioned the Supreme Court of that state to 
order the Commissioner to refix 1952 rates to provide the insurers with 
a reasonable underwriting profit." 

There should be no need for all this mathematical ‘“‘hocus-pocus’’ in 
insurance rate regulation. The goal of the public through legislation is to 
be able to purchase its insurance needs in a competitive market. Regulation 
is secondary, and only the means to achieve that goal: Therefore, the pub- 
lic interest is best served by the simplest and least costly type of regulation 
which preserves a competitive market while at the same time protecting the 
public from monopolistic practices and numerous rate wars that endanger the 
solvency of insurers participating therein. 


10 The National Underwriter, May 1, 1952, p. 25; May 22, 1952, p. 17. Profit 
control formula assailed by Commissioner Allyn of Connecticut, fd, June 5, 1952, p. 15. 
11 The National Underwriter, May 1, 1952, p. 26. 
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Prior to SEUA very few states had any casualty rate regulation at all. 
The impact of SEUA alone brought forth these All-Industry Rating 
Laws, not any public demand for rate regulations. Certain segments of 
the industry and the insurance commissioners conceived this legislation to 
preserve state regulation and to legalize the cooperative practices of the 
rating bureaus. Now that defects in the legislation have been discovered 
from actual experience, remedies should be forthcoming. 

The adoption of the California definitions of “‘excessive’’ and “‘inade- 
quate’ would certainly be a good starting point on which agreement ought 
to be reached without too much difficulty. In four states casualty insurance 
rates don’t even have to be filed with the insurance departments,”” in one 
other state the rates of independent companies don’t have to be filed,** and 
in at least three other states rates are effective immediately upon filing wih- 
out any review.?* 

These statutory differences suggest that the strict supporting data re- 
quirements of the All-Industry Rating Laws are not essential to effective 
state regulation under Public Law 15. Where effective state regulation 
ceases is, of course, debatable. There is little likelihood in the near future 
of securing nationwide acceptance of the California and Missouri systems of 
regulation where no rates are filed, but where the insurance department still 
has power to determine whether the rate is excessive, inadequate or unfairly 
discriminatory; or of securing general acceptance of the Idaho system where 
there is little or no governmental regulation of casualty rate-making so long 
as competition is present. 

Many state insurance departments are handicapped by lack of funds for 
maintaining a staff to review the rate filings under the All-Industry Laws. 
Adoption of the California definitions into the rating laws of these states 
would thus lessen the administrative duties of these departments in rate 
regulation and still leave them adequate power to protect the public against 
excessive, inadequate or unfairly discriminatory rates. 


5. CONCLUSION 


The proper method for the states to regulate insurance rates pursuant 
to the grant in Public Law 15 is a debatable subject.’*® It is to be expected 
that the industry and the insurance commissioners will seek and find new 
approaches to solving the various problems under the rating laws. No 
one method or system can be said to be exclusively the best, for changing 


12 California, Idaho, Missouri, Washington. 

13 Montana. 

14 District of Columbia, Oklahoma, and Vermont. 

15 See, for example, Brook, ‘‘All-Industry Rate Regulation v. The Public Interest,”’ 
The Insurance Law Journal, March 1951, pp. 183-195. 
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conditions will constantly be calling for different solutions. However, this 
much is certain: Competition in the industry must be preserved, and any 
system of rate regulation that unduly restricts competition or fosters un- 
necessary monopolistic practices is not in the public interest. 

Within the framework of legitimate competition, where the rates must 
not be excessive, inadequate or unfairly discriminatory, insurance com- 
panies should be allowed wide latitude in devising and offering the public 
different insurance coverages at various prices. Integration of the California 
definitions of ‘‘excessive’’ and "’inadequate’’ into the various rating laws 
would do much toward liberalizing the administration of the laws. With 
these definitions to guide him, an insurance commissioner would not need 
to demand strict justification of rate filings, nor should he in every instance 
deem it necessary to give specific approval to a rate filing within the initial 
waiting period before it becomes effective. 

A large measure of uniformity in state rating laws has been accomp- 
lished. A liberal approach toward rate regulatory laws and their admin- 
istration must now be pursued, to the end that the best interests of the 
public are served. ‘The preservation of legitimate competition must be a 
predominant factor in rate regulation if state supervision of rates is to be 
successful. If it is otherwise, state supervision will surely fail and Congress 
will be forced to establish federal control. 








Jokers Cost Money’ 


Pu YOUNG LAWYERS, we are concerned primarily 
with finding out precisely what is the law. As we grow older, we find 
out not only that there is little precision in the law, but that the solutions 
of the law are often inadequate. If we consider Justice as the goal of all 
legal procedures, then we often fall short of that goal. 

But the courts cannot always be blamed for the shortcomings which 
result. A court cannot substitute itself for a law-making body nor for 
administrative officers who are charged with functions which they are 
supposed to perform fearlessly. And, in many cases, the fact that an 
obvious injustice or apparent fraud can exist is chargeable to such officials 
and not our courts. 

It is that situation which I want to discuss in this article. It is my 
hope that the lawyers and other readers, whether in positions of influence 
or in private practice, will gird their loins in righteous indignation to do 
battle for a proper cause which deserves support. I propose, briefly, that 
we put an end to some of the legal rackets which are conducted under the 
cloak of a “‘health and accident’’ insurance business. 

In the dark ages of insurance, almost all fields of insurance were con- 
sidered fertile territory for the entrepreneur, particularly if his scruples were 
not too great. After all, slitting envelopes and removing premium checks 
may bring a gleam to the eyes of any man. It is only the repayment of 
those funds in accordance with promises made in the policy which pro- 
duces pain. Of course, in the early days, a man could merely pay out 
enormous chunks of such funds in salaries and, when his claims caught 
up with him, fold up that company and start another. It was for such 
reasons that states adopted regulatory statutes, required financial examin- 
ations, and created the offices of insurance commissioners. Presumably, 
these things correct all evils. 

Yet, long after such steps had been taken, other evils persisted in the 
effort to avoid paying back on behalf of the policyholder the premiums 
collected from him. Only the processes became a shade more subtle. The 
principal device was that of exceptions and exclusions. As Amos and 
Andy said, “The big print gives it to you, and the little print takes it 
away. 


* John Alan Appleman, Urbana, Illinois. Reprinted from Mississippi Law Journal, 
December, 1951. 
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Let us take automobile insurance as an example. Even twenty years 
ago, companies vied with each other to devise loopholes of escape. Cover- 
age would be denied under various contracts where the driver was under age 
or had no driver's license, if he worked for a garage, was racing another 
car, had anything alcoholic to drink either in his belly or the interior of 
the car, transported any passenger for a consideration, whether cash or 
otherwise (one wonders how this would be construed in the case of a 
quid pro quo, of a healthy young man and young woman), hauled a trail- 
er, rented or leased the vehicle to another, or if he were engaged in demon- 
strating or testing it. Recovery was prohibited to an injured person who 
was variously the named insured, an employee, a fellow servant, a member 
of the family, or a member of the same household. One company denied 
protection for wilful and wanton acts, which automatically excluded guest 
claims in the states where it transacted business. And, of course, if the 
insured failed to jump through a hoop after a loss, his protection ended for 
a breach of condition. 

Think of it! Only twenty years ago our state insurance departments 
were permitting such riddled contracts to be sold as sound and complete 
coverages. In fact, many such loopholes still exist, and it was not until 
the National Standard policy was worked out that the attitude of auto- 
mobile companies changed. Now, most of such companies charge prem- 
iums commensurate with the risk and write an honest contract. In time, 
even more of the joker provisions will disappear. 

But, so far as accident and health insurance is concerned, it is still largely 
in the dark ages. It has become and remains one of the greatest potential 
legal swindles possible to be perpetrated by man. In my work of estate 
analysis, when I require the client to bring in every life, liability, and other 
insurance policy for inspection, I can only shake my head sadly when it 
comes to health and accident insurance. Some companies are cleaner than 
others. Some companies operate complete rackets. None is what it ought 
to be. No policy can be recommended by an insurance expert or estate 
analyst without misgivings. 

Every man or woman who buys a policy of health and accident in- 
surance is entitled to assume that he buys a contract which will protect 
him properly. No layman should be required to hire a lawyer to explain 
the terms of a policy before purchasing it. And, in truth, the great majority 
of lawyers are insufficiently versed in this field to render a proper advice. 
The buyer believes that he or she is protected in the event of personal 
catastrophe and relies upon this belief—then a loss occurs and the buyer 
learns he should have been three miles at sea on a cattleship headed for 
Barcelona when it was rammed by an English freighter, provided it occur- 
red upon an alternate Tuesday in May. 
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Perhaps the illustration is a slight exaggeration, but only in degree, 
not in kind. The point is that we permit a laissez-faire policy to obtain in 
a field which we otherwise deem to be invested with a public interest. It 
may be an infringement of personal liberty to give broad powers to the 
Pure Food and Drug Administration, but if this body acted with even 
greater vigor, still fewer people would die from noxious foods and medi- 
cines. Insurance departments are a step in the right direction, but unless 
they are prodded by public spirited persons and supported in a crusade to 
remedy this evil, companies will continue to mulct millions in premiums 
and to deny coverage upon a loss. 

Lest it be thought that I am exaggerating, I would like to point out 
a few things one will find in the policies of a few of the best companies. 

There is a much advertised lifetime benefit health and accident policy 
of a semi-noncancellable type sold through medical associations and like 
organizations. Many doctors think they are buying a “‘non-can”’ policy; 
they are not, since, if the company’s experience proves unprofitable, it may 
cancel out the entire group. But, specifically, I am interested in the so- 
called ‘‘Lifetime’”’ disability feature of this contract. At $200 a month, if 
a man has a life expectancy of 30 years, he will receive a total of $72,000. 
That’s a lot of money. -This same contract has, like many others, a 
specific indemnity provision of $5000 for loss of life, any two limbs, loss 
of sight, etc. But here’s the joker. The policy provides that where total 
and permanent disability is caused by specific loss, the specific loss provision 
applies. So young Doc Brown loses his sight, or his hands, so that he can 
no longer examine patients or operate. He’s been making $2000 a month, 
but he reconciles himself to the idea of living upon $200 a month. Then 
the adjuster comes around and hands him a check. ‘Sorry, Doc, you 
didn’t have an insurance lawyer scrutinize that policy wording. If you'd 
been disabled without a specific loss, we’d have to pay and keep on paying. 
But, now, even though you’re completely disabled, our little joker comes 
into effect and this is all we'll ever owe you.” 

Now the company issuing this policy has been tremendously successful. 
There are other jokers among the provisions, but this is the most misleading. 

Let us take another company, one of what I would consider the two 
best organizations in the business—that is, writing the cleanest type of 
health and accident insurance. How does it define disability? By the 
insured’s inability to perform “‘any and all”’ of the duties pertaining to his 
occupation. 

Would someone kindly tell me what these words mean? To me, the 
terms are directly and completely contradictory. If a man cannot perform 
“any” of the duties of his occupation, then he ts really in a bad way. 
The courts consider a man disabled, as a general rule, if he cannot perform 
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a substantial part of his usual duties. But, under this definition, if he 
could still sign his name, this would be included under the term ‘“‘any”’ 
and he could not recover. On the other hand, if a man is disabled from 
performing only one minor duty of his employment, he cannot perform 
“‘all’’ his duties and would be considered totally disabled. This would 
overlap the partial disability definition. Accordingly, the two provisions, 
so used together, render the entire definition meaningless. 

This same company and another excellent company have another pro- 
vision which makes me see red. Each of them writes a policy insuring 
against disability, the term being 8-1/3 years or 100 months. For the 
first fifty months, the definition of disability is defined with reference to 
inability to carry on one’s usual occupation. That’s fine! But, suddenly, 
ie end of fifty months and for the remaining period the definition 
lity to carry on any gainful occupation.’ The old hold- 
over of chiselling has just enough strength left to thrust its ugly head up 
right in otherwise excellent policies. So a man can sell pencils on the 
corner! Then, for the last fifty months, he’s not disabled. Why don’t 
these companies act honestly and call this a fifty-month contract instead of 
a hundred-month policy? Mink does not suddenly become skunk fur. 
Either a man is disabled or he is not disabled, and one definition—liberal 
or restricted—should control for the entire term. 

Did you go to Bermuda, Jamaica, or Havana on your last vacation? 
The chances are that your policy absolutely excluded any risk of loss if 
you travelled outside the United States or Canada. If not, in all likelihood 
it required you to secure a “‘travel permit’’ before undertaking the trip. The 
company could point to its utter fairness, in the event of suit, and say that 
it would have issued such a permit if satisfied that the trip was normal. 
But if it was a customary trip, and the permit would be issued upon request, 
why require the doing of a useless act? If the company would not have 
issued the permit, then tear away the camouflage and let’s have the truth! 
And how many persons read a policy before taking a vacation to ascertain 





the existence of such provisions? 

Have you taken out an additional policy of either health or accident 
insurance lately? Probably you told the second agent about the first policy 
if he asked, because you had no fraud in mind. But what about the first 
company? Did you notify it about the taking of the second policy? It 
could easily have a provision limiting its liability, otherwise, to a pro rata 
recovery, or, under some of the peashooting varieties, it may completely 
avoid liability in the event of loss because of such additional insurance. 

Let’s just take some of the various instances under which losses would 
be excluded under many types of policies, or under which defenses might 
be asserted by an unscrupulous insurer, then analyze what protection is 
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afforded. Here are various exclusions which we, in the insurance law 
fraternity, recognize and also what they can be construed to mean. 

(1) Self-inflicted injury. Naturally no one expects an accident insurer 
to pay a man for his fraudulent acts. But suppose the insured is hunting 
and the trigger of his shotgun catches in a barbed wire fence. To him it 
was terribly accidental, but the joker puts him in his place. Or he may 
have been cutting with a handsaw when his hand slipped; he may have 
plucked a hair from his nose and had it become infected; he may have done 
a thousand acts which caused injury, yet each result may have been wholly 
unanticipated and violent. However, the insurance company may say— 
“It was self-inflicted.” 

(2) External, violent, and accidental means. By the use of the first 
two words, the insurer again excludes self-inflicted injuries, though acci- 
dental, plus anything of internal origin—ptomaine poisoning, food poison- 
ing, muscle strain, hernia, etc. So far as the once ridiculous debates as to 
accidental means versus accidental result are concerned, since legislatures and 
insurance officials have fallen down upon their jobs, the courts have taken 
care of this controversy. The better courts, and now almost all courts, are 
announcing their disinterest in how many angels can dance upon the point 
of a pin, and are becoming committed to the premise that a man is entitled 
to that which he was induced to believe he was purchasing. But, the ex- 
pression above set forth still is a serious limiting device. 

(3) Intentionally inflicted injuries. If John Jones, an ex-client, is 
unhappy over the size of a fee and trips me, his act may have been in- 
tentional but, from my point of view, my falling was certainly unfortunate 
and accidental. Suppose, then, John Jones wasn’t angry with me but that 
shyster down the hall, but he mistook my figure for his in the gathering 
darkness. Both of us would protest it as an accident—yet, the insurance 
company says, ‘““That’s why we leave no doubt about it. He intended to 
hurt you, although he may have been mistaken as to your identity.”’ 

(4) Violation of law. Now, none of us would urge that companies 
underwrite the health, safety, and happiness of second-story men pursuing 
their professions. But their underwriting departments can weed out the 
Pretty Boy Floyds, even if their agents are careless. A blanket exclusion 
could prevent recovery in some geographical areas if a man were playing 
baseball or kissing his wife on Sunday, driving his car too fast, carrying 
a bottle of liquor in a dry state, or under many other circumstances. 

(5) Losses caused by intemperance or while the insured ts intoxicated. 
Just remember, before you lift that Martini glass, to check your policy and 
see if your insurance company has given you permission to do so. I have 
not yet found an exclusion as to accident resulting while in bed with one’s 
wife, but injury resulting from bedding down with another man’s wife 
has been held excluded as resulting from a violation of law. 
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(6) (a) Inhalation of gas. Some companies, apparently fearful that 
a jury will not find suicide to be suicide, expressly exclude certain ways in 
which one may inflict self-injury or death. Of course, they apparently fail 
to recognize that a gas exclusion thereby eliminates coverage upon legitimate 
accidents resulting from a defective stove, furnace, or exhaust upon an auto- 
mobile. 

Poisons. For the same reason, some contracts exclude disability or 
death resulting from poisons. In actual litigation, many legitimate claims 
have been contested, including the taking of prescribed medicines, the acci- 
dental taking of a poison by selection of the wrong bottle, the consump- 
tion of bootleg liquor, the onset of ptomaine poisoning, and even poison 
ivy. 

(7) Fatlure to exercise due diligence or unnecessary exposure to danger. 
Most of us who would carry insurance against disability recognize that 
we are frequently careless and that our negligence may produce an injury. 
That is why we need insurance. “The need is removed, to a large degree, if 
carelessness is eliminated. Since people will continue to be human 
beings, even though insured, such a provision is merely another clever means 
of escape from liability. 

(8) Without going into great detail, we find other policies which 
exclude injuries received while on the roadbed of a railroad, while parti- 
cipating in aeronautics even as a passenger, or occurring after the insured has 
changed his occupation—even though the loss may have had nothing to 
do with his work. And, of course, if disease combines with accident either 
before, during, or following the occurrence of trauma, most accident insur- 
ance companies scream “‘no liability’’ at the top of their lungs. 

Let us turn, for a moment, to questions of disease, or so-called ‘‘health 
features’ of a policy. Many insurance companies play two different kinds 
of games. One type of company recites a long list of diseases which are 
highly unlikely to occur to an average American male, such as cholera, 
bubonic plague, etc., so as to build up an impressive, but meaningless 
conglomeration of diseases covered. It insures against no others. The 
other type of company purportedly includes any disorders, but then it 
starts to list those which it does not cover—and which, by sheer coinci- 
dence, eliminates the more common causes of disability. There are, I will 
admit frankly, some companies which employ a respectable and proper list 
of diseases against which they insure, but they are in the minority. 

Here are some of the disorders we find excluded in various policies and 
which, it is apparent, eliminate a vast body of causes of disability. (1) 
Diseases or disorders of the heart or circulatory system; (2) Insanity and 
mental disorders or disturbances; (3) Pulmonary disorders (tuberculosis 
isn’t enough, apparently; pneumonia and influenza must also be excluded) ; 
(4) Infections; (5) Smallpox; (6) Diseases of organs not common to 
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both sexes; (7) Veneral diseases; (8) Paralysis: (9) Apoplexy; (10) 
Loss of life or disability resulting from medical, operative, or post-operative 
care; (11) Pregnancy or complications resulting from pregnancy or child- 
birth; (12) Orchitis: (13) Chronic diseases. 

Now some of our little friends do better than others. They have prac- 
ticed the fine art of writing policies of insurance which occupy many 
printed lines but promise practically nothing at all. These are often 
called “‘limited risk’’ policies. “They may insure, for example, against 
“disability arising from the wrecking or disablement of a common carrier 
operating upon an established route between customary termini, wherein 
the insured is a fare paying passenger.” 

Let’s break this down and see how these clever boys tick. Here are the 
various tests set up. 

(1) There must be a wrecking or disablement of the vehicle. It would 
not be sufficient for the insured to fall or be thrown from the vehicle while 
getting on or getting off. Nor would it be sufficient that he be thrown 
upon his face by a sudden lurch of a train. The conveyance would have 
to be in an accident wherein such conveyance was, itself, materially dam- 
aged. 

(2) It must be a common carrier. A private carrier, or private type of 
conveyance, would be insufficient. 

(3) Established route between customary termini. Chartered flights, 
private trips—and, possibly, even deviations in route caused by bad 
weather are out. 

(4) The insured must be a fare paying passenger. An employee, 
person travelling on a pass, or child too young to require a ticket would 
be excluded. 

And, in any event, how many persons are injured in wrecks of common 
carriers each year? The risk of loss is so small as to be infinitesimal. But 
the daily risk—the automobile accident, the fall in a bathtub, the heart 
attack, the nervous breakdown—tthese are the essential hazards which 
produce disability. 

It has always been my thought that a man who intends to be dishonest 
should be an outright crook—not a pettifogger. I have, therefore, worked 
out a couple of forms of short contracts which I submit for the consider- 
ation of these geniuses, under which I am convinced no claim would ever 
have to be paid. 


ForM 1 


This policy insures against all disabilities except those arising from 
either external or internal causes. (This could be alternated, for greater 
confusion, with “‘except those arising either from accidental or non-acci- 
dental causes.’’) 
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FORM 2 


This policy includes all disorders, whether induced by trauma or di- 
sease. except those affecting directly or indirectly the skeletal, gastro-intest- 
inal, circulatory, pulmonary, nervous, muscular, or dermatological portions 
of the body. 

Form | refers to cause; Form 2 to the areas affected. It is my feeling 
that these monstrosities would permit an entrepreneur to retain 100% of 
premiums received instead of only the bulk of such premiums. 

Now let’s get back to existing policies. That was only an intermission, 
a breathing spell. We haven’t begun to cover all the jokers yet. What 
is the test of disability? 

We have already pointed out how most companies prefer to use such 
terms as ‘‘any gainful occupation,’’ since even on invalid can usually ad- 
dress envelopes or make paper roses. Others refer to “‘any occupation,” 
irrespective of the insured’s training or abilities. 

Then, most of the companies want to put additional restrictions upon 
the insured’s disabilities. They may provide for payment only as long as 
the insured is actually confined “‘within doors,’’ or for only so long as the 
insured is actually confined “‘to his bed.’”” They may require the “regular,” 
“frequent,” or ‘‘weekly’’ attendance of a physician, ‘‘other than himself,”’ 
even though such attendance would be expensive and of no benefit—hoping 
the insured will not know such treatment is required and will slip up upon 
it, prior to presenting a claim. 

Some policies require that disability commence “immediately, wholly, 
and continuously” after an occurrence causing loss. In other words, if the 
injury becomes progressively worse until it causes disability, there can be no 
recovery. If the disability is intermittent in character, such as may be the 
case in a heart disorder or a spondylolisthesis, there can be no recovery 

(it hopes). And did you ever notice how limited in scope partial dis- 
ability is? A man may be totally disabled for a few months and partially 
disabled for years or for the rest of his life—but the limit upon partial 
disability will be three months or six months. No, this isn’t due to error 
or lack of foresight! It indicates excellent foresight in giving the least pos- 
sible protection for the premium dollar. 

Of course, all such policies, so far as I know, exclude losses resulting 
from any pre-existing disorder. Theoretically, this sounds fine, but what 
does it mean, in practical effect? It is commonly said that every individual 
contains within him the seeds of his own destruction. He likewise carries 
within him the germs of almost every disorder known to man. ‘Tuber- 
culosis? Certainly you have such germs in your body. There is almost no 
common disease known of which you do not have the seeds of such disorder 
which may be activated by a lowering of bodily resistance, greater exposure, 
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or other causes. Similarly, a perfect bodily organ is almost unknown. 
When it fails to function, it is usually a failure in degree and not ab initio. 
Therefore, an unscrupulous insurer could contest 90% of all claims upon 
this ground alone. It is only the result of the disorder or the accentuation 
or aggravation of it to a degree which produces disability which forms the 
foundation of the average health insurance claim. 

Again, suppose the policy provides for payments for specific loss or 
death if it occurs within 15 days from an accident. You linger, battling 
for life, and cost your family several thousands of dollars. If gangrene 
should set in, and a doctor whacks off your leg promptly, payment is in 
order; if he fights the infection gallantly and loses, the indemnity may be 
lost. 

There are other objectionable features of accident and health insurance 
—too numerous to itemize, because of the wide variance in policy contracts. 
But all of the objections do not arise from the policy wordings alone, but 
from company practices, as well. Insurance commissioners in various states 
tell me that, despite the comparatively small amount of such business in 
force as compared to life, property, and casualty coverages, the complaints 
received upon health and accident matters alone far exceed those in any 
other insurance field. In Michigan, for example, such complaints consti- 
tute 71% of the total from all fields. One who is a chiseller in drafting 
the provisions under which he will perform is generally a chiseller in prac- 
tice, as well. 

One will find, therefore, that such companies will grasp at every pos- 
sible opportunity to assert a policy defense; they will pay less than what 
is honestly due; they will tender back premiums and claim that the policy 
was void, for some cause, from its inception; or they will simply deny 
liability, knowing that the majority of policyholders will curse them but 
not file suit. If suit is filed, they will haggle with his attorney and usually 
delay matters as long as possible. And, occasionally, they will follow 
tactics of exhausting the funds of such persons by appeals—and using 
threats of such expensive procedures to intimidate attorneys advancing 
claims upon other policies. The mai! order insurance business has come to 
represent a gigantic fraud, such companies (at least until recently) being 
immune from suit except in the state where incorporated. 

As an illustration of tactics which may be employed, Roberta Davis 
(fictional) had a “Lifetime Income Protection Policy’’ with the X com- 
pany. The policy contained no standard provision number 16, which is 
the provision permitting the insurer to cancel the policy. Under a pay- 
ment of premium provision, it provided for continuance of protection by 
payment of the premium at due date “‘and acceptance by the company.” 
In the meantime, the insurer sent premium notices to Mrs. Davis each time 
premiums fell due and she, as promptly, sent in her check, coming to rely 
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upon this practice. Finally, however, after paying some 15 premiums, 
she had a small loss. The company, after paying this loss, decided it wanted 
to get rid of her—but the question was “‘How?’’ There was no cancell- 
action provision giving the company the right to cancel. So, cleverly, it 
withheld sending a premium notice to her the next time a premium was 
about to fall due. Sure enough, relying upon the notices as she did, 
Mrs. Davis overlooked making payment and shortly thereafter had a 
severe heart attack. The company said, ““That’s too bad, but you didn’t 
pay your premiums.” 

The unfortunate part of all this business is that people must make their 
plans for both life and death in reliance upon business and personal con- 
tracts, including insurance contracts. They are far better off to have no 
insurance than to believe they have a certain protection which does not ex- 
ist. In the first case, not only would millions of dollars of premiums be 
saved by those policyholders but there would be no misplaced reliance— 
and one could establish a personal savings program to meet the potential 
need 

What, then, is the solution? As I see it, there are two possible remedies. 
Both of them lie with the individual states. One is to make the writing of 
health and accident insurance illegal per se—to abolish the field entirely. 
The second would be to adopt drastic legislative restrictions as to what 
must be included in and what shall not be excluded from such contracts, 
and to invest the insurance commissioner with broad powers to revoke the 
licenses of chisellers. It is up to attorneys and to private citizens to see 
that proper legislation is passed and that appointive officials exercise such 
powers in the public interest. The insurance business will not clean up 
itself. Chisellers will not voluntarily go out of a profitable business, any 
more than a confidence man will desist from his nefarious practices except 
by reasons of force or fear. 

It will be shouted by companies and agents——‘‘Premiums costs will sky- 
rocket if we take out our exclusions and write a straightforward policy, 
with no jokers.”” So what? I'd rather have $25 a week I knew was 
coming in than $100 a week potential where the company could escape 
payment three times out of four. We're all willing to pay for what we get, 
but we object to paying for that which the agent promises and the com- 
pany doesn’t deliver. We object to fancy language designed for the pro- 
tection of unscrupulous companies. For we have learned, the hard way, 


that ‘‘jokers cost money”’! 
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Comments on the Uniform 
Reciprocal Liquidation Act 


7 
N UMEROUS PAPERS have been written on the Uni- 


form Reciprocal Liquidation Act covering the business of insurance which 
does not come within the purview of the National Bankruptcy Act.1 New 
York was the pioneer state in adopting this legislation. The treatment 
previously given this subject is largely gained from court interpretations of 
the New York statutes which are not intended to be repeated here. Since 
insurance is the one segment of industry that has always had some control 
by the state commissioners of insurance, it was thought worthwhile to 
explore the history and background of the Uniform Reciprocal Liquida- 
tion Act from the viewpoint of the state officials who are called upon to 
administer it.2, —The omnipresent threat stalking the insurance industry to- 
day as in years ago is the possibility of federal encroachment and ultimate 
control. These mounting fears came to a crisis in the case of the South- 
eastern Underwriters Association when the United States Supreme Court 
held that the business of insurance was commerce, hence amenable to the 
Sherman Act.* This was a reversal of the doctrine laid down in Paul vs. 
Virginia in 1869 holding insurance not to be commerce,‘ a viewpoint that 
the Supreme Court clung to for 75 years in the various times that this 
issue was before it. 

‘ In the proceedings of the National Association of Insurance Commis- 
sioners this problem was given official attention when Superintendent Van 
Schaick of New York delivered a paper on “‘Interstate Liquidation—A 
National Problem’’.® This question was a matter of real concern and 
interest among the commissioners and particularly to Superintendent Van 
Schaick whose state of New York was called upon to handle more liquid- 
ations than probably any other state in the Union. His treatment of the 


* August Pryatel, Deputy Superintendent of Insurance, Ohio; assisted by Robert E. 
Younger. 

1U.S.C.A. Title 11, Section 22. 

2 Ohio General Code 628-2 (Uniform Reciprocal Liquidation Act). 

3 United States v. Southeastern Underwriters Association, 1944, 322 U. S. 533, 88 
L. Ed. 1440, 64 S. Cr. 1162. 

4 Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 357. 

5 Proceedings of the National Convention of Insurance Commissioners Sixty-fourth 
Session (1933), p. 99. 
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subject deait with the lack of uniformity in matters of liquidation and 
reorganization of a company operating on an interstate basis,® thus ac- 
centing an already unfortunate situation. Unless some attention was 
given to this problem on a state basis the matter would become the wedge 
for federal supervision. 

Prompted by this paper, Director of Commerce Tangeman of Ohio 
introduced a resolution calling upon the president of the convention to 
appoint a committee to study the problems of state liquidation and reor- 
ganization.’ 

In the 1935 meeting of the commissioners it was recommended that 
a program be launched of uniform state legislation rather than attempt to 
amend the National Bankruptcy Act to include the business of insurance.*® 
At that session the committee promised to draft a uniform state law on 
the liquidation, rehabilitation and conservation of insurance companies. 

At the mid-winter meeting of the National Association of Insurance 
Commissioners, Superintendent Pink of New York ® submitted a model 
bill on liquidation and reorganization drawn in cooperation with the 
representatives of the American Bar. The purpose of the act was to pro- 
mote uniformity in the liquidation or rehabilitation of insurers doing busi- 
ness in more than one state. Its provisions, briefly stated, provided the 
following: ?° 

1. A reciprocal state is one (a) wherein the supervisory authorities 
wind up the affairs of delinquent insurers under judicial supervision and 
are vested with title to all assets of domestic insurers and (b) a state where 
in substance and effect the provisions of the act are in force. 

2. Claimants in a reciprocal state shall file claims in the (domestic) 
state under its laws but provable in the reciprocal state. 


3. No law of any reciprocal state showing preference against general 


assets of insurer would be recognized provided claimants in a reciprocal 
state receive all preferences permitted by laws of the domiciliary state to its 
own residents. 

4. Special deposits made in reciprocal states shall be recognized where 
legal. 


6 Proceedings of the National Convention of Insurance Commissioners Sixty-fourth 
Session (1933), p. 100, first paragraph. 

7 Proceedings of the National Convention of Insurance Commissioners Sixty-fourth 
Session (1933), p. 114. 

® Proceedings of National Association of Insurance Commissioners Sixty-sixth Ses- 
sion (1935), p. 98. 

® Superintendent Louis H. Pink of New York (Successor to George S. Van Schaick, 
formerly Superintendent of Insurance of New York). 

10 Proceedings of the National Association of Insurance Commissioners, Sixty-seventh 
Session (1936), pp. 30, 31, 32. 
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5. In liquidation of general assets unsecured creditors shall be preferred 
to secured creditors to extent necessary to equalize any advantage gained 
by virtue of such security. 


6. In proceedings, title to all of assets (except special deposits) shall 
vest in the supervisory authority of reciproal state. 


7. Unless otherwise provided, depositaries shall transfer deposits to 
the domiciliary supervisor. 


8. General assets in the state of the delinquent insurer domiciled in 
the reciprocal state shall be administered by the insurance supervisor of the 
reciprocal state as if the assets were located in the reciprocal state. 


The model act pointed the way that liquidation once commenced 
would be administered among the states but it did not suggest or consider 
the bases on which the superintendent could institute an action. The 
Uniform Reciprocal Liquidation Act 71 went beyond the uniform adminis- 
tration approach and set out in definite form the authority warranting the 
intervention by the state. For instance, the act provides that the superin- 
tendent can bring proceedings for liquidation or rehabilitation on grounds 
other than the insolvency of the company. Indeed, aside from the im- 
pairment or insolvency of the insurer, the superintendent, in Ohio, can 
begin proceedings if the domestic company: 

1. Refuses to submit its books, papers, accounts, records or affairs to 
the reasonable inspection or examination of the superintendent or his 
actuaries, deputies, warden or examiners. 

2. Has, by articles of consolidation, contract or reinsurance or other- 
wise, transferred or attempted to transfer substantially its entire property 
or business, or entered into any transaction the effect of which is to merge 
substantially its entire property or business in any other company without 
having first obtained the written approval of the superintendent. 

3. Is found to be in such condition that its further transaction of busi- 
ness would be hazardous to its policyholders, or to its contract holders, 
its creditors, or the public. 

4. Has violated its charter or any law of this state or has exceeded or 
is exceeding its corporate powers. 

5. Has an officer who has refused upon reasonable demand to be ex- 
amined under oath touching its affairs. 

6. Has ceased for the period of one year to transact insurance business. 

7. Consents to liquidation or rehabilitation by a majority of the 
directors, stockholders or members. 

8. Has not organized and obtained a certificate authorizing it to 
commence the transaction of its business within one year from date of its 
incorporation. 


11 Section 628-2 of Ohio General Code (Uniform Reciprocal Liquidation Act). 
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CASES OF CURRENT INTEREST 


While the Uniform Reciprocal Liquidation Act has been in effect in 
Ohio since October 10, 1939, there are only a few Ohio cases reported in 
which a court was called upon to render a decision. A noteworthy instance 
occurred when the management of the company was under attack for pay- 
ment of excessive compensation in a mutual company under the theory 
that the policyholders were entitled to retain the surplus premiums in 
excess of the payment of losses and the reasonable and necessary expenses 
of operation.1*2 The company challenged the right of the superintendent 
to inquire into the question of salaries and unsound practices since the 
company was not in fact insolvent. The court held that the superintendent 
had that authority. Justice Marshall, in speaking for the majority said 
(pg. 624) “Any extravagance in operation, the natural tendency of which 
is toward unsoundness, and the inevitable tendency of which will be to 
make the business hazardous, comes within the purview of that provis- 
ion.’*2* 

Another case worthy of our attention and currently prominent in the 
insurance press is the case of the International Workers Order, Inc.,™ 
now before the First Appellate Division of the New York Supreme Court 
for argument and decision. The New York Department had conducted 
an examination of this Order with particular regard to its fraternal affairs. 
The New York Department ruled that the International Workers Order, 
Inc. was a recruiting agent for the Communist Party and, therefore, should 
be liquidated since it was in such condition that its further transaction of 
business would be hazardous to its policyholders, creditors, or the public. 
The respondent contended that this section of the law is inapplicable since 
the respondent was in sound financial condition. 

Justice Henry Clay Greenberg, in approving the order for liquidation, 
said: 

‘The evidence as to the activities and operations of the I.W.O. establish 
that its continued operations would be not only hazardous to its policy- 
holders, its creditors and to the public but that its continued operation 
would constitute a potential hazard to the solvency of the I.W.O. In its 


12 State Ex Rel. Conn. 115 O. S. 607 (1927). 

18 Referring to provision in Liquidation Act which allows the superintendent to issue 
a show cause order if a domestic company is found to be in such a condition that its further 
transaction of business would be hazardous to the policyholders or to its contract holders 
or to its creditors or to the public and in effect in Ohio prior to the passage of the Uniform 
Reciprocal Liquidation Act. 

14 Supreme Court, New York County, Special Term, Part I, June 25, 1951. In the 
Matter of the Application of The People of the State of New York by Alfred J. Bohlinger, 
Superintendent of Insurance of the State of New York, Petitioner, For an Order directing 
him to take possession of the property and to liquidate the business, and dissolving the 
corporate existence of the International Workers Order, Inc. 
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functioning the insurance operations of the I.W.O. have become indis- 
solubly linked and subordinated to its political purposes and program. 
The provisions of the fraternal benefit society law list the permissible ob- 
jectives, all of which by their nature present no danger to the insurance 
function. The introduction of any competing or superseding objective 
presents an obvious danger to the policyholders of any insurance company. 
Where the competitive or superseding objective is a political faith linked 
with a party whose leaders have been convicted of advocating the overthrow 
of the Government by force and violence and is “ideologically attuned”’ to 
a foreign power now engaged in controversy with this nation, the fortunes 
of insurance functions are indeed hazardous. There is the obvious risk that 
when the ultimate political purposes so require, the insurance functions will 
be deliberately sacrificed in whole or in part or will otherwise suffer from 
changes in political fortunes.” 
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Is Sleet Included or Excluded 
Under Extended Coverage? 


This very interesting question was presented to the Supreme Court of 
Mississippi quite recently, it being contended by the plaintiff that the term 
“‘hail’’ includes “‘sleet’’; whereas the insurance company contended that 
the exclusion of “‘ice’’ necessarily prevented damage from sleet from being 
covered by the policy. 

In view of the fact that this is a seldom litigated question, and one 
which has been considerably in doubt, the decision of the Supreme Court 
of Mississippi is reproduced for the information of the members. At- 
torneys for the plaintiff-appellant were Brunini, Everett, Grantham & 
Quin, Vicksburg, Mississippi, Mr. Billy H. Quin, of Counsel. Attorneys 
for the defendant-appellee were Watkins & Eager, of Jackson, Mississippi, 
Mr. Thomas H. Watkins, of Counsel. 


IN THE SUPREME COURT OF MISSISSIPPI 
No. 38,436 


(Opinion Rendered May 19, 1952) 


EVANA PLANTATION, INC. 

V. 

YORKSHIRE INSURANCE COMPANY, LTD. 
ETHRIDGE, JUSTICE 


This case involves the question of whether damage caused to the roof 
of a building by sleet is covered by an extended coverage rider to a fire and 
lightning insurance policy which covers ‘‘direct loss by... hail’’. The trial 
court gave a peremptory instruction for the insurer. 

The policy was issued by appellee, defendant below, Yorkshire Insur- 
ance Company, Ltd., on December 16, 1950, and admittedly was in force 
and effect at the time the loss was suffered. Appellant and plaintiff below, 
Evana Plantation, Inc., the insured, is a corporation owned by William 
Klaus, engaged in the general farming business about a mile south of Cary, 
Mississippi, in Sharkey County, and about seven miles south of Rolling 
Fork, Klaus testified on the night of January 31, 1951, one barn on appel- 
Jant’s property which was insured for $1,000 was wholly destroyed, and 
another barn which was insured for $1500 was damaged to the extent of 
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six or seven hundred dollars, as a result of ‘‘ice and haii and sleet’’ falling 
on their roofs. 

Appellee did not contradict the fact or extent of the loss. After all 
of the testimony was in, appellant moved for a peremptory instruction in 
the amount of $1500; the denial of this motion is assigned as error. In 
view of this motion and the uncontradicted testimony of Klaus, appellant 
indisputedly suffered a loss on the two barns insured by appellee in the 
amount of $1500. 

Nor is there any conflict in the evidence on the proposition that hail 
and sleet, along with ice, were substantial contributing causes of the roofs 
on the barns falling in at that time. The only witness on this issue was 
Klaus. He said that he did not know the exact time the barns fell in, but 
he thought that it was Wednesday night, January 31, 1951. The barns 
were standing Wednesday night and were collapsed Thursday morning. He 
testified that on that Wednesday ice, hail and sleet came down, “everything 
that could come on the ground except snow”’; that the ice particles which 
fell from the sky were small and hard, and that ‘“‘when you walked on them 
they would roll like a marble, about like a buckshot ...’’ These particles 
were a milky color. Klaus testified: 

“Q. Was there any precipitation on the roof? 

A. It was a large amount of it. We worked Wednesday and 
Thursday with a large crew of men trying to get it off the roof. 

Q. Was that precipitation that fell from the sky frozen or just 
plain ice from rain falling on it? 

A. No, it was granulated. It fell and held and stuck there, and 
probably some rain fell that kept it there. They were granular in 
form.” 


He said that he did not know the difference between hail and sleet, or 
how they were formed. On cross-examination he further testified: 
“Q. Is it your idea that the roofs of those buildings fell or col- 
lapsed because of the weight on the roof? 
A. That is my idea; I don’t know of any other reason. 
Q. How much of that ice was originally glaze, or how much was 
sleet or ice, you wouldn't know about that? 
A. No sir.”’ 


The records of the U. S. Weather Bureau, introduced by appellee, re- 
flects that sleet made up a considerable portion of the precipitation which 
fell January 29 through January 31. According to the testimony and 
weather bureau records, snow did not begin falling until Thursday, Febru- 
ary 1, which was after the roofs had collapsed. Appellee introduced no 
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evidence to contradict Klaus’ testimony that sleet was a substantial contri- 
buting cause of the roofs of the buildings collapsing. Hence the rule stated 
in such cases as Miller v. Farmers’ Mutual Fire Insurance Association of 
North Carolina, 198 N.C. 572, 152 S.E. 684 (1930), is applicable; 
“The exception presents the question whether the plaintiff must prove that 
a windstorm was the sole proximate cause of the damage, or whether he 
may recover upon proof that it was the efficient cause, although snow upon 
the roof may have been a contributing cause. On this point the weight of 
authority is in support of the plaintiff's contention. ‘The general rule is 
that if the cause designated in the policy is the dominant and efficient cause 
of the loss, the right of the insurer to recover will not be defeated by the 
fact that there were contributing causes.”’ 

In fine, the record established without any dispute: (1) that appellant 
suffered a loss on the two insured barns in the total amount of $1500 on 
Wednesday night, January 31, 1951; and (2) that the loss was occasioned 
in substantial part by sleet falling on the roofs of the barns. 

The remaining question is whether “‘hail’’ as defined within the terms 
of the insurance contract includes “‘sleet’. The extended coverage pro- 
vision of the policy provides in part as follows: 


“EXTENDED COVERAGE 


‘(Perils of Windstorm, Hail, Explosion, Riot, Riot attending a Strike, Civil Com- 
motion, Aircraft, Vehicles, Smoke, Except as Hereinafter Provided) 

‘In consideration of the premium for this coverage shown on reverse side hereof, and 
subject to provisions and stipulations (hereinafter referred to as ‘provisions’) herein and 
in the policy to which this Extended Coverage is attached, including riders and endorse- 
ments thereon, the coverage of this policy is extended to include direct loss by WIND- 
STORM, HAIL, EXPLOSION, RIOT, RIOT ATTENDING A STRIKE, CIVIL 
COMMOTION, AIRCRAFT, VEHICLES AND SMOKE . . 

“PROVISIONS APPLICABLE ONLY TO WINDSTORM AND HAIL: This 
Company shall not be liable for loss caused directly or indirectly by (a) frost or cold 
weather or (b) snow storm, tidal wave, high water, overflow or ice, whether driven by 
wind or not. 

“This company shall not be liable for loss to the interior of the building or the prop- 
erty covered therein caused (a) by rain, snow, sand or dust, whether driven by wind or 
not, unless the building covered or containing the property covered shall first sustain an 
actual damage to roof or walls by the direct force of wind or hail and then shall be liable 
for loss to the interior of the building or the property covered therein as may be caused by 
rain, snow, sand or dust entering the building through openings in the roof or walls made 
by direct action of wind or hail or (b) by water from sprinkler equipment or other pip- 
ing. unless such equipment or piping be damaged as a direct result of wind or hail.” 


The circuit judge gave a peremptory instruction for the appellee, York- 
shire Insurance Company, Ltd., apparently on the theory that “‘hail’’ as 
defined in the policy does not include ‘‘sleet’’. However, an analysis of 
the terms of the contract and a consideration of the meanings of the word 
““‘hail’’ indicate that it includes “‘sleet’’ as one of the insured risks. 

On the general nature and definition of ‘‘hail’’ and the relevance of the 
word to “‘sleet’’, appellants introduced L. T. Wade, an engineer, who had 
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studied meterology and who was in the commercial flying business oper- 
ating an airport. He testified that by noon on Monday, January 29, the 
temperature had dropped considerably, it became “extremely cold’’, and 
very fine frozen particles were falling; that ice particles continued to fall 
on Tuesday, and that the ground and windows on his house had an ice 
glaze on them. He said that he did not know any way by which the icy 
particles which he saw falling could be classified as sleet or hail, at least 
by their “‘physical aspects’; that the general weather conditions for the 
three days in question extended all over central Mississippi. His home 
was about 13 miles from appellant’s plantation. He thought that hail 
falling in the winter time was very rare, but said he didn’t think anybody 
“can take two pieces of the same size and say if it is hail or sleet’. He did 
not say whether it was hail or sleet which fell on Monday through 
Wednesday, but stated that it was one of them. 

Summer B. Glasco, an engineer and a member of the Board of Super- 
visors of Sharkey County, testified for plaintiff. He said that he attended 
a meeting of the Lions’ Club in Rolling Fork on Tuesday night. January 
30, 1951, and the ground was frozen hard; that when he came out around 
9:30 P. M. sleet and snow were falling on the automobiles; that on 
Wednesday morning he picked up some of the stuff that had fallen and 
it was sleet, “of granular formation:. hard and frozen. 

Appellee introduced in evidence certified copies of the U. S. Weather 
Bureau records at Vicksburg on January 29 through February 1, 1951, and 
of similar records for the same dates at Rolling Fork, Stoneville and Yazoo 
City. G. P. Weber, a meteorologist with the U. S. Weather Bureau, 
testified for appellee. He was in charge of the Weather Bureau office in 
Vicksburg. He undertook to interpret these reports. The substance of 
them was that around 12:30 P. M. on Monday, January 29, rain mixed 
with a little sleet began. The sleet continued to fall all night. On Tues- 
day, a freezing drizzle and sleet began again about 4 o’clock in the after- 
noon. The sleet ceased at 9:30 P. M., but the freezing rain continued all 
Tuesday night. On Wednesday rain and sleet fell throughout the day. 
During all of this period the temperature was below freezing. 

Weber testified that there is a difference between sleet and hail ‘from a 
meteorological point of view’’, Hail, he said, is a warm weather phenom- 
enon, which falls over a very restricted area, and sleet occurs over a wide 
area when temperatures are below freezing. He admitted that hail usually 
forms in thunderstorm clouds and that there were such clouds during the 
period in question, which “‘could have caused”’ hail; that it was possible, 
but highly improbable for hail to have occurred; that there is such a thing 
as small hail and soft hail, the latter being composed of snow and ice; that 
hail does not have to be hard or large; that the weather bureau in fixing 
its records does not attempt to keep-any records of soft hail or small hail, 
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those two precipitations being reported as “‘hail or sleet or snow’’; that 
soft hail looks “‘like hail, like a piece of snow that has been frozen’. He 
could not say that no small hail fell, but he stated that it was not an im- 
portant form of precipitation during this period. 

The foregoing testimony supports general definitions in the dictionaries. 
McMillan’s Modern Dictionary defines ‘‘sleet’’ as “‘hail or snow with rain, 
fine drizzle of icy particles’’. The Century Dictionary and encyclopedia 
define ‘‘sleet’’ as “‘hail or snow mingled with rain, usually in fine particles 
and frequently driven by wind.”’ It defines the verb ‘‘sleet’’ as ‘‘to rain 
and snow or hail at the same time.’ Webster’s International Dictionary 
(2d ed. 1950), Page 1124, defines hail as including ‘‘summer hail’ and 
“‘winter hail’. 

Hence it is clear that there is a type of precipitation designated as small 
hail or soft hail which occurs in winter months. For that reason appellee 
is not justified in taking the position that “‘hail’’ under the terms of the 
policy means only a summertime kind of precipitation. The word “‘preci- 
pitation”’ is defined as ‘‘a deposit on the earth of hail, mist, rain, sleet, or 
snow.” Webster’s International Dictionary (2d ed. 1950) p. 1944. To 
indicate the physical similarities between sleet and hail the testimony shows: 
(1) that a piece of frozen precipitation cannot be picked up in the hand and 
classified as sleet or hail; (2) that there is no difference in size between 
sleet and a certain type of hail; small hail is as small as sleet; (3) that 
hail falls in the wintertime as well as in the summertime; (4) that hail does 
not have to be hard, there being a precipitation known as soft hail; (5) 
that hail is formed in thunderstorm clouds and such clouds were present 
during the time in question. The practical difficulty of distinguishing 
between sleet and certain types of hail and their stated physical and meteor- 
ological similarities are persuasive to a conclusion that the coverage of hail 
under the policy includes sleet. ‘There appear to be no decided cases dis- 
cussing this problem. 

But the controlling factors are the terms of the insurance policy itself. 
The above quoted provisions of the extended coverage clause applies to 
“perils of windstorm, hail, explosion, riot, riot attending a strike, civil 
commotion, aircraft, vehicles, smoke, except as hereinafter provided.” 
The contract then proceeds to define in considerable detail each of these 
perils which are covered by the policy and to limit the area of coverage 
in particular instances. Hence it is reasonable to conclude that the quoted 
“provisions applicable only to windstorm and hail’ are designed to cover 
““‘hail’’ and to define the meaning of that word within the terms of the 
policy. The pertinency of those provisions can be limited further. Clearly 
the loss was not produced by ‘‘frost or cold weather’. The only other pos- 
sible available exclusions would be “‘snow storm” and “‘ice’’. All of the tes- 
timony indicates that snow did not begin until after the losses had occurred. 
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And if the word “‘ice’’ were construed literally, it would automatically in- 
validate the insuring clause which covers hail. Appellee did not write a policy 
covering hail and then by an exception exclude hail. The term “‘ice’’, 
therefore, does not exclude a coverage of sleet under the “‘hail’’ clause. Ice 
would seem to refer only to frozen water resulting from the falling of rain 
which freezes after it has landed on the insured’s premises. 

If appellee had desired to exclude sleet from coverage, it would have 
been a simple matter to do so, since both sleet and hail are ice, and sleet 
is neither specifically included or excluded. Apparently the insuror re- 
garded sleet as being the category of hail, and certainly to the layman, read- 
ing the policy in its ordinary, every-day sense, the only difference between 
sleet and hail would be in the size of the particles. Yet appellee’s own 
witness admitted that there is such a thing as small hail which falls in 
below-freezing temperatures. 

Moreover, it is a well established rule of construction that whenever 
there is any ambiguity in a policy of insurance, it is construed strictly 
against the insurance company which drafted the contract, Miss. Ben. 
Ass'n. v. Majure, 201 Miss. 183, 29 So. 2d 110 (1947); Great Am. 
Ins. Co. v. Bass, 208 Miss. 436, 44 So. 2d 532 (1950). If appellee had 
not intended to include sleet within the definition of the word “‘hail’’, 
such a limitation should have been placed in the clause designated ‘‘pro- 
visions applicable only to windstorm and hail’’, This is further confirmed 
by the statement in the policy that ‘‘hail’’, did not include frost, or cold 
weather, or snow storm or ice. Sleet was not mentioned. 

In the execution of this contract, appellee apparently considered hail, 
rain, snow, wind, dust, and windstorm as including all of the elements 
which could cause damage to the property. We think that sleet is included 
within the first risk. 

Appellee argues that it was the intent of the policy to specifically exclude 
damage caused by “‘cold weather’’ phenomena, and that this specific ex- 
clusion referred to “‘all usual cold weather phenomena such as glaze, freez- 
ing rain, sleet or ice storm’’; in other words, that the exclusion of loss 
caused by ‘“‘cold weather’ includes loss caused by sleet. But clearly sleet 
more closely resembles “‘soft hail’’ or “‘small hail’’ than it does “‘solid 
weather’’. 

In brief, the question is the meaning of the contractual coverage of 
“hail” and its definition in the policy. The testimony as to the physical 
distinctions between small and soft hail and sleet indicate at least as many 
similarities as dissimilarities. “This is persuasive on the contractual mean- 
ing of “‘hail’’. And the contract itself undertakes to define “‘hail’’, by stat- 
ing what the term does not include. Neither the exclusionary phrase ‘‘cold 
weather” or word “‘ice’’ are applicable here. Interpretation of the latter in 
literal terms would automatically invalidate the insuring clause which covers 
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‘hail’. We think that the clause in question, as defined within the terms 
of the insurance contract, places the present loss from sleet within the 
coverage of perils from “‘hail’’. For the foregoing reasons, the judgment of 
the circuit court is reversed and judgment is rendered here for appellant. 


REVERSED AND JUDGEMENT RENDERED FOR APPELLANT 


Roberds, P. J., and Hall, Lee and Arrington, JJ., Concur. 
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